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Carl Baud cnbachcr 

The EU 's call for institlllionalization of the bilateral agreements 

General 

Th~ EU and Switzerland have conclud ed so me 120 bilateral agreements, 20 ol 
wh,~h are of special sign ificance. Conflict s are, as a rule, to be se ttled by diplo 
matic_ means. In this country, they are understood as intergovern mental affairs 
eve n if the~ involve private pa.ities. The perspective is always «tl1em aga inst us, 
or «us ag~n st them». Most conni cts are dealt with by Joint Committees , i.c 
throu gh diplomatic means. Provis ions in bilateral agree ments may be invoked 
bef?re the courts of either Contracting Pa11y, which is before the ECJ and the 
~w~ss Federal Supreme Court. Expe rience shows, however , that there are Jim 
1tat1ons. As prev iously noted , the Federal Supreme Court has den ied direct ef 
feet o f crucia l prov isions of the FTA in two early landmark rulings and the ECJ 
has shortly thereafter decided otherwi se 688 In the EU the Com · · . . . . . . , m ~oom~ 
also bnng an mfnngemcnt action aga inst a Member State for vio lation of a bi-
lateral agreement with Sw itzer land . It has done so on rare occas ions upon re­
peated c~mp lamts from the Swiss Government.689 On the Swiss s ide, there is 
no surveillance mechanism. 

~-fter the sec~ nd pa~kage of bilateral agreeme nts had been sew n up, Swi ss 
p~ht1ca l and business circles cherished the idea that the «bilateral path», which 
after 1992 was a stopgap measure, had evolved into the spec ific Swiss form of 
European integration. One political pmty after the other decided to delete the 
long- tern, objective of EU membership from its program. Politicim1s and busi­
n~ss lea~crs point ed to the fact that the Swiss people had g iven its bless ing to 
b1laterahsm more th~n 01~ce. In, fact, the bilatera l path was confirmed by the 
p~ople 1~0 less than four 11mcs.1

'~
1 The EEA was large ly dep icted as inferior to 

bllaterah sm, in paiti cular from the viewpoi nt of state sove reignty. The Swiss 
bank s an? the providers of post, railway and telecommunication services, Swiss 
Post, Sw iss Federal Railway s and Swisscom, are furthermore opposed to Jiber-
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Opinion of Advocate General of NIILO JXASKINbN of 19 April 20 12, nyr. 
Supra, E. V. 7. c. 

<hup://www.nzL.ch/nac hrichten/w inschafl/ aktuell/eu_sc haltet_sich_in_schwcizer isch-i talicni 
schen_s tre1t_ueber_d 1sknm1111erung_von_fi rmen_c in_ 1.993689 I.html> visited 14 March 20 I 2. 
See'. e.g., CARL BAUOENBACHER, Rechtsprechu ng: Rechtssic herheit als Standonfaktor , in: 
KatJa _Gentmena/Georg Kohler (eds.), Souveraniliit im Hanetes t. Sclbstbestimmung untcr neucn 
Vorze,chen, Zunch 2010, 247 ff. 
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1li1111f trade in services. The same goes for the labor union s since the ECJ and 
1111 l ·l · l'A Court have handed down the ir.rulings on the relations hip between the 
11, , · 11tt1Vement of services and co llective bargaining in the EU and the EEA .1m 
1 lw l·cdera l Council and the Swiss publi c took it for granted that the EU would 
lo, 1111cres ted in concludin g further bilateral agreements based on the same 
J',11,1111eters, i.e. on the adopti on of EU acquis at the time of signatu re, hom o-
1,,·m·lly rules on the template of the FMPA , and on diplomatic dispute resolut-
11111 Nobody thought of a.i, EEA type surve illance and court mechani sm. Talks 
'"·1,• opened in the areas of trade in electricity, chemical safety (REACH ). 
food and product safety and free trade in agricultural goods. Both the fed­
• 1,il adm inistration and the umbrella orga.i,izat ion of Swiss industry, economie-
111111·e, never tired of claiming that bilate ~alism as such and the c?nc lusion of 
liil.,teral ag reeme nts was in both sides' best interest. They also denied that there 
1H·1e any major problem s with regard to dispute reso lution. 

The Union , however, became less and less enthu siastic about the somet imes 
, h,w taking over o f new acquis a.i,d the diplomati c conflict manageme nt. In the 
11·, pcctive Joint Commit tees, it claimed that Switzerland was violating the 
l•MPA in several respects, that it granted export subsidies that were incompati ­
hlc with the agric ultural trade agreeme nt and that ce11ain cantona l tax regime s 
11nplied state aid in violation of the FTA.692 In December 2008, the Cou ncil of 
the EU claimed that Sw itzerland had not fully impleme nted the EU acqui s in 
the field of free moveme nt of persons and that ce1tain cantonal tax regimes 
were not compat ible with the state aid provis ions of the 1972 EU-Sw iss FTA. 
Since the EEA judicial framework does not app ly to Swi tzer land, the Council 
was «co ncerned with an inconsis tent app lication of agreemen ts concluded be­
tween the EU and Switze rland.» 693 In September 20 I 0, the European Parli a­
ment called on Sw itzerland to agree to horizontal mechanisms and in Decem­
ber 20 IO the Council reiterated and accentua ted its critic ism pointing to the 
need for horizontal mechani sms.694 The Commi ssion for its part made it clear 
to Sw itzerla.i,d that the conclus ion of new bilat era ls could on ly be envisaged if 
a satisfactory solution could be found for four institutional issues: ( I ) the dy­
namic adju stment of bilateral law to new relevant EU acquis, (2) a mecha.i1ism 

691 See Cases C-341/05. Laval [2007] ECR 1-11767; C-438/05 Viki11g Li11e [2007] ECR l-!0779; C 
346/06, RUffen [2008] ECR 1-1989: Case E-2/11 STX Nonvay Offshore,judgment of23 Jam, 
ary 2012, nyr. 

692 See the Former EU Ambassador in Switzerland, MICHA hL RE ITER ER. Problem, Under the 
Current Regime? The Point of View of the EU. in: Carl Baudenbacher, ed .. Switzerland H J 
Towards New Ways of Dispute Reso lution?, International Dispute Resolution Vol. 4 (Slllllf,111 

2012) (fonhcoming). 
69.1 <hllp://regi,tcr.consilium.europa.eu/pdf/en/08/st 16/st 1665 1-reOI .en08.pdf> vi"1ed 12 M.11d1 

2012. pamgraphs 27 ff .• 29. 
<,l).( <h1tp://www.consilium.europa.eu/uedocs/c111s_da ta/docs/pressdata/EN/foraff/l l X4~l! pdl 1" 

1ted 11 March 2012. 
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( ', 11 I ll,1111ll'llh,1, h.-1 

r11,111111v unllo1111 interpretation of bilateral law, (1) a llll'l'h,1111, 111 1111 111 11 
'"!' nunphancc with the bilateral trcatic~. and (4) a judK·i:tl llll'l h.1111 111 

h. Co11c<•p111a/ remarks 

l•rom _a le~al point of view, there is a clash of two concept1, of Sw11,111,11111 11o 
t~gratron rn E~rope. The Swiss government, time and again, ha, put 1111 \\ tr I Iii 
vrew that Switzerland and the EU are two sovereign player1, wllll h 1111, 1 

1 1 
eye level». Th_eir contractual relations are, like all international :l);!Il'l' llh'rll l 1 
cluded_by Sw1tzerl~nd, governed by public international law. Thl' I I , nth 
other side'. sees Switzerland as a participant in its internal market. Sinn 11 "I' 
er~tors enJoy the advantages of participation in this market, the cou1111 > 11111 ! 
abide by its ru~es. From the perspective of the EU this mean~ that thu, 11111 I 

be a _level playing field for individuals and economic operators in Swrltl, I ,rul 
and rn the EU. When it comes to the adoption of new EU acquis, till' 1,,1111 
~ver of the new ECJ case law, surveillance and judicial review, the same rn 11<11 

lions must ~pply. What counts, is no more a formalistic legal approach wlu, 11 
o~era:s w_11h the concepts of clas~ical international law, but a runctio11,1

t 

vie~. This is unders~ndable. A lhrrd country which now and then negot,al 
~ bilateral agreement with the EU is acting in the framework of public intern., 
~IOnal l~w. If, however, that country declares the bilateral path to constitute ,1 
rntegraLJ~n (or business) mod~I and concludes bilateral agreements in a great 
number, It must accept that wnh regard to legislation, interpretation and enfiu 
cemen~t is_ s~bject ~o the same rules as the 27 EU (and the 3 EEA) Memher 
States. This 1s nothmg else than a case of application of the dialectic principk 
of transition from quality to quantity .697 

As far as n:iethods of interpretation are concerned, this new approach of the 
European Umon has become practical in the course of the conflict over certain 
cantonal tax_ re~imes. Article 23( I )(iii) fTA declares incompatible with the 
proper funcuonrng of the agreement in so far it may affect trade between the 
EU_ ~nd Swit7erland «any public aid which distorts or threatens to distort com­
pet1t1on. by fav_ouring _certain un~ertakings or the production of certain goods». 
The Umon claims an 111terpreta11on of this provision not in accordance with the 
rules of the Vienna Convention on the Law of Treaties, but in accordance with 
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With regard to the impo_nance offonctional inlefl)retalion in economic Jaw see supra. Seciion I. 
See ~c Head of ll'.e Swiss Desk in !lie European Commission's European Ex1cmal Aclion Ser­
vice GIAN LUCA GRIPPA, Jud1ciahsat1on of the Relationship Sw11zerland-EU'! Opuons from the 
~crs~ll\ 'C of th~ European Union, in: Carl Baudenbacher (ed.), Swiizerland _ EU: Toward\ 

cw ay_s of D1spu1e Rcsolut,on?, lmcma1ional Dispule Resolu11on Vol. 4 (Siuugan 20 12) 
(forthconung ). 

See CARL_ BAUDENBACIIER, ~Helvetische Losung~ mil dcr EU kaum moglich. NZZ inlema­
llonal ed,uon of 4 January 20 12; with regard to the principle in general GEORG WILM ELM 
FRILDRICM_ HEGLL, Vorlcsungen, Ausgewahlte Nachschriften und Manuskripte 7, Hamburg 
1989, 170 (111 lhe chap1er Greek philosophy. J sl pan). 
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11111[ 1111•111,11} 1111tll'l\li1111l111);! ol Jhe p111allcl ,ta lc :11d p111vt\lllll 111 I lJ 1.m, ,.,~ 
It 111 1 li1 11•11" lo a 1111,lall'iitl declar:111011 111adc at the t1111e ol ''!'11at1111• ol till' 
I I \\11111 tlH < rn111111"11111 stated that it would assess p1,1c11ce, 1u11111nv nlll 

1, ti\ 111 1\1111 It 1 l h,l\ed on the criteria which follow from the application of 
fir 1111,illt I \1 Ill b or the EEC Treaty (now TFEU). Swil/erland failed to Il'al'I 
1 , 1!11~ .1.11, 111t·111 im Since there is no court lhat can decide on the matter, thl' 

rtl 1.1 111111 hl I 111u,1 he solved by diplomatic tools. 
I :t 1111111111rally speaking, the sectoral agreements create a bilateral mono-

111,h It lnllow, Imm the nature of a bilateral monopoly that disputes can he re 
1111, d 111 three ways: By a coun , by an arbitration tribunal, or by negotiations. 

I 1111n Jill' ht lateral agreements, there is neither a court nor an arbitration trihu 
,1 II Nl 1•1111atmns will only resolve the dispute if both parties have the possibi 
li1y 111 it·sort to safeguard measures. That means that the resolution of the con­
Iii, 1 "1111,matcly brought off by militant action. ln this respect, there are clear 
11,11,tlil'b to collective bargaining where disputes over wages and other working 
, 1111d11mns arc resolved by the possibility to take industrial action or by such ac-
111111 1Jself. Under the FMPA, there is no mechanism which would force the 
\11 '" authorities to hold out their hand and to agree to a solution. Under Arti-
1 h• 27 FTA, the EU could open dispute settlement proceedings which could 
1 11l1111natc in the taking of safeguard measures.700 In the framework of the con­
lhtt over the cantonal tax regimes, the Union has, however, refrained from pur­
,11111g this path. All it did was to express concern about the said tax issues and to 
1q•ret «the lengthy dialogue on this issue [which] has not yet led to an abolition 
ol the state aid aspects of these n:gimes.»70 1 This means that in reality, there is 
110 mechanism which ultimately guarantees the resolution of a dispute. Disputes 
will then go on for years, and this is exactJy what is currently happening be­
tween the EU and Switzerland. It is noteworthy in this context that the Secre­
tary of State in the Federal Department of Economic Affairs stated on 28 De­
cember 20 12 that the establishment of a dispute resolution mechanism might 
also be in Switzerland's interest.702 

698 See Commission Decision of I 3 February 2007 on the incompatibilit y of cenain Swiss com 
pany ,ax regime, with the Agreement between the European Economic Communit y and the 
Swiss Confederation, C (2007) 411 final . See also the JudgmenlS of the EFTA Coun of 10 May 
2011 in Joined cases E-4/617- I0 The Pri11cipali1y a/ Uec/11e11stei11, REASSUR Aktie1111ewll 
sclwft a11d Swisscom RE Alaie11gesellsclwft v ESA [2011 J EFfA Coun Repon, 16, and of ,o 
March 2012 in Joined Cases E-I7/10 & E-6/11 The Pri11cipali1y of Uechtens1ei11 cmtl \'IM 
Fu11dmanageme111 ,. ESA, nyr. 

699 BBi 1972 11 965. 
700 See supra, E. V. 7. b. 
701 Counci l Conclusion, of December 2010. paragraph 44, <hHp://w ww.consi lium .curnpa ,•11/ 

uedocs/cms_data/docs/pressda,a/EN/foraff/118458.pdf> visi1ed 13 March 2012, ,,ho 
MARESC'EAU, (fn 677). 732. Bui see mfm, H. LI. I. 

702 <1111p://www.nzz.c h/nachrich1en/politik/schweizJwenn_die_cu _ihre_dogma,1schc ,,~hi ,11·11 
den_gehl_es_l.I 39 I6532.html> visited 15 March 2012. 
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Swi11crland's economic success coupled wiLh its unwlill11r111 ~~ 111 1111 
pol11ically has furthcnnore contributed to EU rcprcsc111a11w , , , 11111 I h1h 
about alleged cherry picking. The 20 IO Report «Internal M111 ~ 1·1 lt1 1111 I II 
r.'.U: EEA and Switzerland» of the European Parliament's C-01111111111·1 
nal Market and Consumer Protection states in that regard: 

«Some interv iewees from the EU side indicated that for Swit✓crland tlw 11 1 I I 
latera l approach is a business-model. The approach taken i, often not w ry 'l'I " t 1 

by the European Co mmissio n. In so me views, Switze rland is aiming at ~ 1,1 , p1 11 rll 1 
benefits of the Internal Marke t while be ing shy of taking on board oth ,·r puh1 1 11 1 
complete the market as for instance EU compan y law, state aid and 1·u 11111, 11 I 11 
policy. » 703 

c. Putting wood behind the arrow 

In the course of the years 20I0/2011, Switzerland indicated nolens vole111 111. 111 

would be prepared to speak about an institutionalization of the bilaLcral .ir1 , 
ments. There are good reasons for assuming that such a development ~mild 
also be in the interest of those whose access to the EU single markel Lhl' h,1,rt 
eral agreements are guaranteeing. The protagonists of a market are entn·1111 
neurs, workers , traders , consumers and investors . It is strange that they 1 111 
hardly defend their rights flowing from the bilateral agreements in court. Ad 
herence to the traditional concept of state sovereignty with diplomatic pro11·1 
tion in cases of conflict is out of date in 2 1st century Europe. For citizens and 
economic operators to beg for diplomatic help has something patemalist11 
about it, a whiff of ancien regime. Actually, a country with such a proud demo 
cratic tradition like Switzerland should realize thatjudiciali zation is in the inlet 
est of individuals and businesses. It is an expression of people's sovereignt y. 
for the benefit of which state sovereignty should step back. 

On 8 February 20 I I, Foreign Minister Micheline Calmy-Rey met Commis­
sion President Jose Manuel Duriio Barroso in Brussels.704 Whereas the Swiss 
side claimed that there had been agreement that the negotiations on the institu­
tionalization of bilateralism and on new bilateral agreements should be con­
ducted in parallel, the Commission stated that the institutional questions had to 
be resolved first. Be that as it may, the year 20 I I was lost because the EU ac­
cepted that putting pressure on Switzerland could play into the hands of the 
anti-Europeans in the federal election of October. In fact the Swiss People's 
Party was the looser of the election.705 But those who had hoped that the Fed-

703 <lillp://www.europar l.europa.eu/document/act ivities/cont/20 I 003/20 I 003 I 5ATr70636/20 I 003 
15ATr70636EN .pdf> visited 13 March 20 12, 32. The Swiss contributor to the rcpon was Uni­
versity of Basel European Law Professor CHRISTA TOBLER. 

704 <littp ://ecas.curopa.e u/delega tions/swit1.erland/pre ss_corner/al l_news/news/20 I I /20 I I 0208 
dc.htm:> visited 14 March 2012 . -

705 See <littp://www.wahlen.ch/ncw/indcx.php? sid=4bfb94e5fe5d08f8c23c521706ca8c 17 &item=./ 

586 ZSR 201211 

I I . t11111111h I 1W I .11 ltl J,\ 1111 ( h.1lh 11~1 l:~ 11fl11l1 111,1111111~1 :;1nn I 111n1" rm I . .... 

111,1111
1 ii \\t11ild 11H1v1• ,illl'I tin: election we1e d1sappo1111ed 'lilw:111b till' l'lltl 

I 111 I 1111 \\\ ' " l'llVl'l llll1l'lll t'amc up wtth an 1dca wlrn:h was 1dc1 red Ill ;ts .i 

1 
tilrri 'I' 1 hi' ,,

1
,,c1·11icnt on trade in electricity 1hal was almost compkll 'd 

1
11, 

11 
l ·"" 111 ,111" 1,mcc should scrvc as a pilo~ project where new the •~~echa11. 

111 1
,

11
11,1 11,· 1

1
·sll'll. Whether this approach 1s acceptable LO the EU l10111 th1: 

I , 
1 1 '"' 

11
t 1hi.: smooth funcLioning of the European single markel remains 

) 111 . 
\ uh 

11
.
1
,,11d 10 a possible surveillance and court mecha111sm'. the Federal 

I 1111111 11 i:u,ope Report of September 20 IO discussed three opt~ons: (I ~ The 
h1t 1 1111, 1

11
1he EEA/EFTA institutions EFTA Surveillance Authority and EFTA 

1 111111 ( 1) 1hc establishment of a bilateral court Switzerland-EU; (3) the estab-
11 111111111 ol a bilateral arbitration tribunal Switzerland-EU.

706 
The two latt~r 

,,t, ,i. will hardly materialize. The ECJ has made it cl~a~ in Opin!on 1/91 that tt 

1 11111 p11.:pared to accept a court applying law which 1s tde~t1cal m substance t? 
t t I l,,w and making decisions which would be binding on it.

707 
Mo_r~over, Art'.­

t Ii 111 (4) EEA states that no question of interpretation of the provisions of this 
\)'ll'l'll1ent that are identical in substance to conesponding rules of _EU law ':'a y 

1,
1 

,k-alt with in arbitration proceedings. A similar rule has been mserted mto 
till' • 24 hours» agreement.70& University of Zurich International Law Profess_or 
I l\ N 

11 1 
TH URER who had been commissioned by the Federal Council to wnte 

.
111 

opinion realized that the creation of a bilateral judicial or arbitration_ mechan-
1"11 would be impossible?l9 He presented three models: ( l ) The docking to the 
t I\A/EFTA institutions EFTA Surveillance Authority and EFTA Court, (2) the 

11 i.:alion of a Swiss implementation body and a chamber at the Federal S~pr~~,e 
( 'outt, and (3) the creation of a Swiss implementation body and of a Judicial 
lorum above the Federal Supreme Court. All three proposals were referred to 

as «two-pillar» models. . , 
On 26 April 2012, the Federal Council announced that 1t planned to propose 

a «two pillar» solution to the European Union with a Swiss ~illar an~ ~n EU_ 
pillar. In the Swiss pillar, an «independent>~ survei~lance authonty _co~s'.stmg ol 
Swiss citizens would be elected by the Swiss Parliament and the J~dtctal fonc­
tion would be exercised by the Federal Supreme Court. There are m parucu_lar 
two arguments which speak against such a model_-Fi~stly, n~ country wh_1ch 
participates in the European single market can momtor itself with regard to sur-

706 

707 
708 
709 

nationalratswahlen/20 I t > and <http://www.wah lcn.ch/ ne:-"/index.p hp ?sid=4bfb94 c5 
fe5d08f8c23c52 ! 706ca8c I 7&item=./s taenderatswahlen/20l t > v1; 1ted 2 Apnl _2012. 
Bericht des Bundcsmtes uber die Evaluation der schwcizcrischen Europapohttk vom 17 · Sep 
tember 20 Io. 7 1 <1,ttp://www.ssn.ethz.c h/var/ssn/sto ragc/originat/a pplicatio n/a9 76a I dh2'.kd 

ce44a60778c8d t 6ab5b6.pd f> visited 4 January 2012. 

[19911 ECR 1-6079. 
See supra. E. V. 5. d. . . . , I 
The Federal Council refused to publish the THORr,R opinion, but 11 was leaked to the pre" ,1111 

has been posted 
011 

the world wide web; <littp://www.weltwoche.ch/fileadm in/doc/ausgalx•n/l I/ 

5t/Gutac hten-Prof-Dr-D-Thuerer.pdf> visited 20 Apnl 20 12. 
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( ';11 I ll ,1111k11had1<·1 

, r ill.inn· ;111d _1ud1<.:ial review. That the German Supreme ('11111 t "11111.1 dt t I ,1 
i lll .rrlron hmught by a German surveillance hotly eonee1111n1• 1lu 11111111 11 IH 
11I the German beer purity law with the EU rules on frl'e mon-1111 111 111 I , I 
would be unthinkable for any EU and EEA-European.7111 It would hl I tjll II 
impossible tJiat the Norwegian Supreme Court would adjudrl .111 1111 1 
brought by a Norwegian instance concerning the compatibility 11I 1h1 111 

gian ownership restrictions in waterfalls with the EEA free movc11w111 ol 1 1pl1 
rules.711 This is not just a question of whether the members ofa nat11111,d 111111111 

ity and of a national court would be truly independent. Even the ll)l)ll',11 111 1 , f 
dependence must be avoided. The argument that with the European ( ·111111111 
sion and the ECJ, the EU too is monitoring itself, is not convincing 'I 111 I ( I 

is the common court of 27 states composed of judges from those 27 ,t,11' 111d 
therefore has an outstanding position. 712 This position has been recog11111 d hy 
Switzerland when accepting the homogeneity provisions of the Lugann < "" 

vention, the FMPA and the ATA. The same goes, muta1is mwandis , 101 tin 
EFfA Court. 

Secondly, the Federal Council's proposal would not lead to a two pillar. h111 
to a three pillar structure in the European single market with three author 1111 
responsible for the initiation of proceedings for breach of law which would h 
identical in substance and three courts which would interpret the identical pro 
visions. It must be concluded from the second EEA opinion of the ECJ 11I 
1992713 that the EU has, by accepting the EEA with the EFfA Surveillanl'1 
Authority and the EFfA Court, gone to the limit of what is feasible from a 
homogeneity perspective. That the Union would agree to the creation of a third 
pillar for a single state is unlikely, not least in view of the legal situation of its 
27 Member States and the 3 EEA/EFfA countries. 

In accordance with a statement of the Federal Supreme Court , the Federal 
Council also expresses the hope that the relations between that court and the 
ECJ would be intensified by the establishment of an informal exchange me­
chanism, and this on a reciprocity basis. As stated in Opinion 1/91,714 the ECJ 
is basically prepared to give preliminary rulings to non-Member States' country 
courts, but only if they are binding. Otherwise, the ECJ fears that the binding 
character of its rulings vis-a-vis the EU Member State courts could be weak­
ened. That the ECJ would ask the Swiss Supreme Court for its opinion if the 
latter has decided a novel legal question appears to be excluded. On balance, 
there seem to be two options for Switzerland: Either to «dock» to the ECJ by 
accepting the latter's jurisdiction to render binding preliminary rulings upon re-

7 10 See Case 178/84 Commission v Germany [1987] ECR 1227. 
7 l I See Case E-2/06 EFTA Surveillance Authorit y v Norway (2007] EFrA Court Report. 164. 
712 See CHRISTIAN KOHLER. Dialog der Gerichrc im europaischeu Justizraum (fn 575). 150 ff. 
713 [1992] ECR 1-282 1. 
714 1991 ECR 1-6079. 
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\\ I 111 I l 1111011111 I II\\ I 1U lllf 1111 ( li,1lln1 p,•!. ol 11111 t lt1llhHl,ll 1111d l 11111p1. lilt I IW 

111 1 lo1 ""'" ' ro1111,, hut w11houl a Swrssjudgc pa111e1patinp.. Till' 1•('.I would 
11!, 

11 
1,, ,1 ton •li.:11 rnurl ;,, 11111i111a J<11·11w.-Or to docl--to the EVl'A ('011rt w11h 

fll I'll .1l11lr1y Ill have an own national as a judge there. It is clear that 111 ~ueh a 

1 l, ,111111 rather 1111.:ky problems would have to be overcome because the new 
1 1 1 \ c '111111 would have to apply two different sets of rules. 

, ,1111111
1
·dly, docking to the EFfA Court (and consequently to the EFT/\ S111 

\• 111.11111· /\ut hority) would be neither fish nor fowl. If that does not worl--. till' 
11,11'. 1111,..,hrlity of securing Swiss industry access to the EU internal market, b , 

111 11 
w ol the unattainability of EU membership, that Switzerland makes a ~cc 

11111
1 i11trn1pt to join the EEA, possibly with some modifications and arm:nd 

111, 111, II EE/\ membership should get on the Government's radar, one would 
Ir.,, 1 Ill look to the future. That means that the following options would have to 
1 .. 1 " "nined: It would be worthwhile to strive for the integration of the Schcn-
11.''" 

1
111d Dublin association as well as of the Lugano regime into the EEA. An-

11lh,·1 urea where it could be advantageous to give jurisdiction'to the EFfA Court 

1 . pnlcnt law. 
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