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7. The EU’s call for institutionalization of the bilateral agreements
a.  General

The EU and Switzerland have concluded some 120 bilateral agreements, 20) ol
which are of special significance. Conflicts are, as a rule, to be settled by diplo
matic means. In this country, they are understood as intergovernmental affairs,
even if they involve private parties. The perspective is always «them against us»
or «us against them». Most conflicts are dealt with by Joint Committees, i.c.
through diplomatic means. Provisions in bilateral agreements may be invoked
before the courts of either Contracting Party, which is before the ECJ and the
Swiss Federal Supreme Court. Experience shows, however, that there are lim-
itations. As previously noted, the Federal Supreme Court has denied direct ef-
fect of crucial provisions of the FTA in two carly landmark rulings and the EC)
has shortly thereafter decided otherwise.® In the EU, the Commission may
also bring an infringement action against a Member State for violation of a bi-
lateral agreement with Switzerland. It has done so on rare occasions upon re-
peated complaints from the Swiss Government.® On the Swiss side, there is
no surveillance mechanism.

After the second package of bilateral agreements had been sewn up, Swiss
political and business circles cherished the idea that the «bilateral path», which
after 1992 was a stopgap measure, had evolved into the specific Swiss form of
European integration. One political party after the other decided to delete the
long-term objective of EU membership from its program. Politicians and busi-
ness leaders pointed to the fact that the Swiss people had given its blessing to
bilateralism more than once. In fact, the bilateral path was confirmed by the
people no less than four times." The EEA was largely depicted as inferior to
bilateralism, in particular from the viewpoint of state sovereignty. The Swiss
banks and the providers of post, railway and telecommunication services, Swiss
Post, Swiss Federal Railways and Swisscom, are furthermore opposed to liber-
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Wlizing trade in services. The same goes for the labor union.s sinc-e the ECI and
{he EFTA Court have handed down their rulings on the relationship between 12\:
fiee movement of services and collective bargaining in the EU and the EEA.
e Federal Council and the Swiss public took it for granted that the EU would
e interested in concluding further bilateral agreements basted on the same
purameters, i.e. on the adoption of EU acquis at the time of. mgparure, homo-
geneity rules on the template of the FMPA, and on diplomatic dlSpl.l.tf: resolut-
jun. Nobody thought of an EEA type surveillance and cc')urt mechanism. Talks
were opened in the areas of trade in electricity, chemical safety (REACH),
food and product safety and free trade in agricultur@ gf)ods. Both the fe‘d-
el administration and the umbrella organization of Swiss industry, economie-
suisse, never tired of claiming that bilateralism as such and the c_onc]usmn of
bilateral agreements was in both sides’ best interest. Th‘-?y also denied that there
were any major problems with regard to dispute resolunf}n. ‘
The Union, however, became less and less enthusiastic about the sometimes
slow taking over of new acquis and the diplomatic conflict managel_nent_. In the
tespective Joint Committees, it claimed that Switzentland was vn(?lanng th.e
I'MPA in several respects, that it granted export subsidies that were mcompatn—
ble with the agricultural trade agreement and that certain cantonal tax regimes
implied state aid in violation of the FTA.*** In December 2008, the COUI‘IC‘JI 9f
the EU claimed that Switzerland had not fully implemented the EU acquis in
the field of free movement of persons and that certain cantonal tax-reglmes
were not compatible with the state aid provisions of the .1972 EU-Swiss E'-'l‘A
Since the EEA judicial framework does not apply to Switzerland, the Council
was «concerned with an inconsistent application of agreements concluded t?e-
tween the EU and Switzerland.»®% In September 2010, the Europejan Parlia-
ment called on Switzerland to agree to horizontal mechani.sms an.d in Decem-
ber 2010 the Council reiterated and accentuated its criticism pomtlnglto the
need for horizontal mechanisms.*** The Commission for its part made': it clez%r
to Switzerland that the conclusion of new bilaterals could on-ly be envisaged if
a satisfactory solution could be found for four institutional. issues: (1) the Fly-
namic adjustment of bilateral law to new relevant EU acquis. (2) a mechanism
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ensuring uniform interpretation of bilateral law, (3) a mechanism for o
ing compliance with the bilateral treaties, and (4) a judicial mechaniom

b, Conceptual remarks

From a legal point of view, there is a clash of two concepts of Switzerhnnd ' i
tegration in Europe. The Swiss government, time and again, has put forwad (e
view that Switzerland and the EU are two sovereign players which meet <
eye level». Their contractual relations are, like all international agreements ¢

cluded by Switzerland, governed by public international law. The EU o)) 1l
other side, sees Switzerland as a participant in its internal market. Since |1 aj
erators enjoy the advantages of participation in this market, the country sl
abide by its rules. From the perspective of the EU this means that there 111140
be a level playing field for individuals and economic operators in Switzer|ul
and in the EU. When it comes to the adoption of new EU acquis, the taking
over of the new ECJ case law, surveillance and Judicial review, the same conli

tions must apply. What counts, is no more a formalistic legal approach whicl;
operates with the concepts of classical international law, but a functionul
view.% This is understandable. A third country which now and then negotiaic
a bilateral agreement with the EU is acting in the framework of public intern:

tional law. If, however, that country declares the bilateral path to constitute it
integration (or business) model and concludes bilateral agreements in a grear
number, it must accept that with regard to legislation, interpretation and enfor
cement, it is subject to the same rules as the 27 EU (and the 3 EEA) Membe:
States.® This is nothing else than a case of application of the dialectic principle
of transition from quality to quantity.®’

As far as methods of interpretation are concerned, this new approach of the
European Union has become practical in the course of the conflict over certain
cantonal tax regimes. Article 23(1)(iii) FTA declares incompatible with the
proper functioning of the agreement in so far it may affect trade between the
EU and Switzerland «any public aid which distorts or threatens to distort com-
petition by favouring certain undertakings or the production of certain goods».
The Union claims an interpretation of this provision not in accordance with the
rules of the Vienna Convention on the Law of Treaties, but in accordance with
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mporary understanding of the parallel state aid vaiﬁi.(}l"l in EU Invy.""“
by refers (o a unilateral declaration made at the time of signature of the
A where the Commission stated that it would assess practices running con-
i Article 23 based on the criteria which follow from the appllcalmn of
Ahe parallel Articles of the EEC Treaty (now TFEU). Swit.?crland falle(‘l lu‘ rt,uhu
W thin statement.® Since there is no Icourl.mal L;an decide on the matter, the
sonflict must be solved by diplomatic tools.
“h:!l:::l:micully speaking, the sectoral agreements create a.hilateral mom:«
poly. It tollows from the nature of a bilateral monop(?ly that disputes can hc n.‘-
silved in three ways: By a court, by an arbitration tribunal, or bylncg.nlmu(-)n.s.
Lnder the bilateral agreements, there is neither.a court nor. an arbitration lnl;)u
il Negotiations will only resolve the dispute if both parties halve the: ;l):):sil 1
lity 1o resort to safeguard measures. That mefms that T.!le resolution of the T“«]-
{lict is ultimately brought off by militant action. In this respect, there are ¢ car
purallels to collective bargaining where disputes over wages a.nd otht?i working
vonditions are resolved by the possibility to take industrial action or by such ac-
flon itself. Under the FMPA, there is no mechanism which _would force th.e
Swiss authorities to hold out their hand and to agree to a soll{tlon. Unlder Arti-
¢le 27 FTA, the EU could open dispute settlement proceedings which could
culminate in the taking of safeguard measures.” In the framewc:nrk of the con-
{lict over the cantonal tax regimes, the Union has, however, r.cframf’,d from pur-
suing this path. All it did was to express concemn about the said tax issues a;_lc% to
regret «the lengthy dialogue on this issue [which] has not yet lfed to an abo mo‘r?
of the state aid aspects of these regimes.»™" This means that in reality, t.h‘ere lﬁ
no mechanism which ultimately guarantees the resoh_mon of a dispute. D}.sputzf.s
will then go on for years, and this is exactly wh.al is currently happening be-
tween the EU and Switzerland. It is noteworthy in this cm_uext that the Secre-
lary of State in the Federal Department of Economic Alifanrs stated on 28 pe-
cember 2012 that the establishment of a dispute resolution mechanism might
also be in Switzerland’s interest.””
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Switzerland’s economic success coupled with its unwillingness to it g

politically has furthermore contributed to EU representatives complatidig
about alleged cherry picking. The 2010 Report «Internal Market beyond e
EU: EEA and Switzerland» of the European Parliament’s Commitiee on hie
nal Market and Consumer Protection states in that regard:

«Some interviewees from the EU side indicated that for Switzerland the sectond b
lateral approach is a business-model. The approach taken is often not very approc il
by the European Commission. In some views, Switzerland is aiming at grasping oIl ty
benefits of the Internal Market while being shy of taking on board other policios thi
complete the market as for instance EU company law, state aid and competiiog
policy.»"

c.  Putting wood behind the arrow

In the course of the years 2010/2011, Switzerland indicated nolens voleny thut i1
would be prepared to speak about an institutionalization of the bilateral agioe

ments. There are good reasons for assuming that such a development would
also be in the interest of those whose access to the EU single market the bilul

eral agreements are guaranteeing. The protagonists of a market are entrepre.
neurs, workers, traders, consumers and investors. It is strange that they can
hardly defend their rights flowing from the bilateral agreements in court. Ad

herence to the traditional concept of state sovereignty with diplomatic protec

tion in cases of conflict is out of date in 21st century Europe. For citizens and
economic operators to beg for diplomatic help has something paternalistic
about it, a whiff of ancien régime. Actually, a country with such a proud demo

cratic tradition like Switzerland should realize that judicialization is in the inter-
est of individuals and businesses. It is an expression of people’s sovereignty,
for the benefit of which state sovereignty should step back.

On 8 February 2011, Foreign Minister Micheline Calmy-Rey met Commis-
sion President José Manuel Durdo Barroso in Brussels.”™ Whereas the Swiss
side claimed that there had been agreement that the negotiations on the institu-
tionalization of bilateralism and on new bilateral agreements should be con-
ducted in parallel, the Commission stated that the institutional questions had to
be resolved first. Be that as it may, the year 2011 was lost because the EU ac-
cepted that putting pressure on Switzerland could play into the hands of the
anti-Europeans in the federal election of October. In fact the Swiss People’s
Party was the looser of the election.”” But those who had hoped that the Fed-
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aell would move after the election were f.iisappo'imcd‘ I‘n\:vu:d\ ;rlu. 511(:
11, fhe Swiss government came up with an Pdeu which w.r« lnl‘m‘u 11:11:1.‘“1
pape: The agreement on trade in cle'ctncuy that was .11n:nostl m:] ECha“_
pepand to substance should serve as a pll({t project where nu:v [i :Jc ﬁ(u:m -
4 could be tested. Whether this approach is acceptablfa to lhf... e

swotive of the smooth functioning of the European single market remain:
: b ween.

With regard to a possible surveillance and. court mechamsm: Lhe. Ff)d:i"rh\l
L amnell’s Europe Report of September 2010 dlscu§sed three opgon's. i
doeking to the EEA/EFTA institutions EFTA Suwel'llaqcc Autk:?ntg d;;, it
Llourt; (2) the establishment of a bilateral court Switze Iand—Tl-:;)b T(h ) : iauer
lishiment of a bilateral arbitration tribunal wa@erland-_EU. ® The ”;,:, e
e will hardly materialize. The ECJ has made }t cl.ea.r in (.)pm?on s
Iy not prepared to accept a court applying law Wl'-licl'f is 1der'1t17f(:]z;l in subs e
1L law and making decisions which would be bll’ldlll’lg on it. Mo-rerove‘ : i
ole 111(4) EEA states that no question of interpretation .of the pm\;lggnl; : mak
Agreement that are identical in substance to C(.)l'rtlzspondmg rules of | o imz;
e dealt with in arbitration proceedings. A 51m'113r rule ha:s; been ms; s
the «24 hours» agreement.”” University of Zurich International Law ‘1r:] “.”:ite
PanteL THURER who had been commissioned b_y the Federal Cou.nm ()Chan‘
un opinion realized that the creation of a bilateral judicial or arburztm]::i mct0 o
jsm would be impossible."'“"" He presented three mo'dels: (1) The gc rlt'lg e
FEA/EFTA institutions EFTA Surveillance Authority and EFTA mi s: ( N
creation of a Swiss implementation body and a cham!)er at the Feden; Pp;::dal
Court, and (3) the creation of a Swiss implementation body and o afju o
forum above the Federal Supreme Court. All three proposals were referr
- Z)t:;-é’f;} r;(;)f 23.13\3 Federal Council announced that it planned to propose
a «two pillar» solution to the European Union u'rith a Swiss p.l_llar anq im E:,.I
pillar. In the Swiss pillar, an «independent» survetl'iance authority 'C(;I']S'l:] 1?gnc_
Swiss citizens would be elected by the Swiss Parliament and the ju 1(:1mt fu o
tion would be exercised by the Federal Supreme CourF. There are in p 1cl-\:i a
two arguments which speak against such a mode]‘. Fn-'stly, no countr)‘; x o
participates in the European single market can monitor itself with regard to s

3 aha. .5
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veillance and judicial review. That the German Supreme Court would deciode o
an action brought by a German surveillance body concerning the compuiibiling

of the German beer purity law with the EU rules on free movement of gy
would be unthinkable for any EU and EEA-European.”"” It would be conlly
impossible that the Norwegian Supreme Court would adjudicate on o

brought by a Norwegian instance concerning the compatibility of the Norwe

gian ownership restrictions in waterfalls with the EEA free movement ol capiil
rules.”! This is not just a question of whether the members of a national autli

ity and of a national court would be truly independent. Even the appearance ol
dependence must be avoided. The argument that with the European Conniy

sion and the ECJ, the EU too is monitoring itself, is not convincing. The 110}
is the common court of 27 states composed of judges from those 27 states il
therefore has an outstanding position.”"? This position has been recognized by
Switzerland when accepting the homogeneity provisions of the Lugano Con

vention, the FMPA and the ATA. The same goes, mutatis mutandis, {or the
EFTA Court.

Secondly, the Federal Council’s proposal would not lead to a two pillar, but
to a three pillar structure in the European single market with three authoritics
responsible for the initiation of proceedings for breach of law which would he
identical in substance and three courts which would interpret the identical pro
visions. It must be concluded from the second EEA opinion of the ECJ ol
1992713 that the EU has, by accepting the EEA with the EFTA Surveillance
Authority and the EFTA Court, gone to the limit of what is feasible from a
homogeneity perspective. That the Union would agree to the creation of a third
pillar for a single state is unlikely, not least in view of the legal situation of its
27 Member States and the 3 EEA/EFTA countries.

In accordance with a statement of the Federal Supreme Court, the Federal
Council also expresses the hope that the relations between that court and the
ECJ would be intensified by the establishment of an informal exchange me-
chanism, and this on a reciprocity basis. As stated in Opinion 1/91,'* the ECJ
is basically prepared to give preliminary rulings to non-Member States’ country
courts, but only if they are binding. Otherwise, the ECJ fears that the binding
character of its rulings vis-a-vis the EU Member State courts could be weak-
ened. That the ECJ would ask the Swiss Supreme Court for its opinion if the
latter has decided a novel legal question appears to be excluded. On balance,
there seem to be two options for Switzerland: Either to «dock» to the ECJ by
accepting the latter’s jurisdiction to render binding preliminary rulings upon re-

710 See Case 178/84 Commission v Germany [1987] ECR 1227.

711 See Case E-2/06 EFTA Surveillance Authority v Norway [2007] EFTA Court Report, 164.
712 See CHrisTIAN KOHLER, Dialog der Gerichte im europiischen Justizraum (fn 575), 150 ff.
713 [1992] ECR 1-2821.

714 1991 ECR 1-6079.
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by Swiss courts, but without a Swiss judge participating. The l?(‘..l wm?I::
e o foreign court in optima forma.Or o dock to lh'e EFTA (.o‘url v:'n
possibility to have an own national as a judge there. It is clear that in s:ul1 a
Wi, wome rather tricky problems would have to be oyercome because the new
JUTA Court would have to apply two different sets of rules. .
Admittedly, docking to the EFTA Court (and consequently to the EFTA Sl:‘:
villlunee Authority) would be neither fish nor fowl. If that ('loes not v\'mrk’. lllc
iy possibility of securing Swiss industry access to the P-ZU internal m;:r‘k'uj |s.
I view of the unattainability of EU membership, that Sw§tzer]fmd makc,:s a sc,:l
'ml uttempt to join the EEA, possibly with some modlﬁcianons and amen d
wents, If EEA membership should get on the Govemem s radar, one woul
Juive to look to the future. That means that the fol]own-ig opno'ns would have to
he examined: It would be worthwhile to strive for the mtf_:grat‘lon of the Schen-
pen and Dublin association as well as of the Lugano regime into the EEA. An-
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. - b e
uilier area where it could be advantageous to give jurl sdiction o the EFTA Court
i patent law.
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