
I I , 1111111111,· I aw !'acing 1hc Challenges of Internationa l and European Law 

I llnt~ of International and Eur«,pean Integration on Switzerland 
1uul It, 01>erators 

1111/1'/III 

Ii I 1 , !Ill' h1oadcst direct influen ce on Swiss eco nomi c law is exerc ised by the 
I 111, 'I'' 111 ll11ion. Economically , Switzerland is to a large extent part of the EU 
1111 Ii 111,11 lscl. The sheer existence of this market bears the risk of discrimina -

111111 11I 1h11d counuy operators since EU operators have a tendency to trade with 
1, l1 11lhl'I Thi s is reinforced by the lega l framework of the EU single market 

111111i, the actions of its organ s. As a matter of principle, third count ry national s 
11111111 invoke the provi sion of the TFEU on free movement. There is an excep-

111111 w11h regard to free movement of capital. A11icle 63(2) TFEU states: 
\\ 11l1111 the framework of the provi sions set out in this Chapter, all restrictions 

1111 lhl' movement of cap ital between Member State s and between Member 
",tuh'~ and third countries shall be prohibi ted.» 312 In its land mark judgment 
111 < 'a,c C-452/04 Fidium Finan z the ECJ has, however , narrowed the scope of 
1l1.11 provision. Fidium Finanz , a company incorpora ted under Swiss law with 
,i- ,cgis tered office and central admini stration in St. Gallen granted cred its of 
I I JR 2 500 or EUR 3 500 at an annual intere st rate of 13.94 % to client s estab-
11,hcd abroad, mostly in German y. Th e credits were offered by an internet site 
11111 from Switzerland and by mean s of credit intermed iaries operating in Ger -
111any. Fidium Finanz was not subject to the Sw iss banking superv ision. The 
l/1111desa11stalt far Finan za ufsicht (BAFIN, Federa l Office for the Superv ision 
ol Financial Services) denied Fidium Finan z the right to grant such credi ts on 
the ground that it did not have the authoriza tion required by German law. It 
was not pos sible for the Sw iss firm to obtain said authorization because it did 
not have its central admi nistration or a branch in Germany. In the proceeding s 
before the ECJ , Fidium Finanz , supported by Advocate General Snx-HA CKL 
and the Euro pea n Commi ssion, contend ed that the activity in question fell 
within the free moveme nt of capital and that it was entitled to re ly on the third 
country clau se mentioned above. The ECJ held, howeve r, that national rule s 
such as the ones in question affect primarily the exerc i_se of the freedom to pro
vide services . It thereby followed the position take n by the German and Greek 
Governments , lreland , and the Italian and Portuguese Governments. Since there 
is no third country clause in the field of free movement of services, a company 
esta blished in a non-member country cannot rely on the respect ive provi 
sions.313 It is clear that the ECJ' s judgment was motivated by reciprocity con
siderations. If Switzerland wants its operators to enjoy freedom to provide ser
vices in the EU , it will have to conclu de a respect ive agreement with the EU. 

312 Emphasis added. 
313 ECR 2006, 1-952 1. 
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lh 1: sa1111: holds true for every third country. m Financial service provid1:1, lt11111 

third <.:ountrics lack a European passport which is based on the li<.:ensl' 111 tit 
counlry of origin.315 It is to be noted that the three EEA/EFfA Stale~ a,c 1111 

lhird countries within the meaning of Article 63(2) TFEU. As Lo the n:sl 1111 
Union may accentuate discrimination by the enactment of secondary law wh11 Ii 
precludes third country actors from doing business on its market or by ma~ 1111 
it more difficult. An example is provided by EU investment fund legislation "' 

2. Unilateral action of fo reign powe rs 

a. General 

Powerful countries and organizations may resort to unilateral measures in ordn 
to force smaller countries to comply with their wishes . The champion of this typ, 
of policy is the United States of America . American foreign policy is to a larg, 
extent characterized by a tendency to act without the consent of those who all' 
affected by the action. University of Yale international law professor J ED R 1 

BEN FEL D has described what seems to be the majori ty view in the U.S. in thal 
regard: «Since 1945 [ ... ] America has spoken out of both sides of its mouth on 
international law, championing internationalism in one breath, rejecting it in the 
next.»

317 
Whereas continental Europe's elites were keen «to embrace an antina

tionalist, antidemocratic international legal system» after the horrors of nationa l
ism in World War ll , the U.S. was not. «The war had a very different meaning 
here, which led to a very different understanding of the internationalist project 
pursued in its wake. Basically, the United States promoted the new international
ism as part of an ambition to Americanize as much of the world as it could, 
which meant both the export of American institutions, includ ing constitutional 
law, and the strengthening of American global innuence. [ ... ] Because the point 
of the new international law was to Americanize, the United States, from its own 
perspective, did not really need international law (being already American). Ac
cordingly, we would lead the world in creating a new international legal order to 
which we ourselves never fully acceded. The new international institutions 

3 14 See CARL BAUDENBACHER. Der Finanzp latz Schweiz im Angcsicht dc r Reziproi:iliitspo litik 
de r EU, European Law Reporte r 2006, 398 ff. - The ECJ has also in other cases made access lo 
the EU market dependant on reciprocal treatme nt for Union operators. See w ith regard to the 
interna tional exhaust ion of trademark rights Case C-355/96 Silhoueue, 1998 ECR, 1-4799, al 
parag raph 30. 

3 15 From a Liech tens tein per,;pective, sec the interview with the Princely Head of Gove rnment 
KLAUS TSCHUTSCHER in NZZ of 13 May 20 12 <hllp://mob ile.nzz.ch/wirtSc haft/akt uell/ew r
ist-ei ne-ries ige-erfo lgsgesch ichle_ l .16875633.h tml> visited 12Ju ne2012. 

316 <h llp ://www.e fd.adm in.ch/dokumentat ion/02288 I 02480 I 02517/i ndex.html?lang=de> visited 
8 March 2012. 

3 17 J ED R UBENFELD, Un ilateralism and Cons titutio nalis m, 79 N. Y.U. L. Rev. 1971, 1973 (2004); 
see with regard lo the history o f A merica n un ilatera lism, e.g., JOHN E. NOYES, Universalism 
and the Ame rican Tradition of Internat ional Law, 21 Con n. J. lnl' I L. 199,200 ff. (2006). 
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II 11, 1(,1 lh,• i , , I 111 Ili c woild, 111111-. illy Im u,, and l'l'tla1nly 11111 , 111'.\'t u11 '." 

I · 11 y, 1 .. 111 /\,. , ·result. in the cn, u111g dccad1:,, lhc Unit\ d 
I II I II II It\\ I\ l 1', "-i - '-' '- • • • , • _, • 

I I 1111 1111~ l1111nd '"di champio11ing intcrnalmnal law Im othc1 coun11 ,~,. 
, i i I '• ,1 lor itself» m From there, it is only a small sll:p lo 
!il l I jl I lll lf' Ill l ('SI\ II g ' . · · , It 

111 l111!' th ,1 !ht· ,11111dcmocratic nature of internaltonal orgarn,rau~ms, p,1_1 

111111 

1 

"111 11 : 111111,istcd with the trend toward den~ocra~icaUy_ soverc:¥.:';" ~1.~1;' 
t ,1 111.11 i, lhl· actions of these entities presumpt1vel_y illeg'.t1male.» .. n _c 

Ill 11111I.1h ,.il1"11 I\ rn upled with exce~tio1~alism. Untlfate'.rl Slll ~n~:x:: ~~:~ 
i l t '" It.I\' i11,tll'tiali1cc.l in foreign policy, ll1 the use o m1 itary or , 

• ht reements the refusal to become 111111•11',1111111111 international human ng sag \320T he are not how-
l " ' " ' 1111' k.yoto Protocol and of the ICC (Rome statute . . I y where ~pecial 

I, i 1111111\'tl 10 these fields, but also extend to econom•; a~ I" ce Act 
n1, , h,1111, 111\ have been developed. ~~~ Foreign Account ax omp ,an 

11 \ 11 , \) " !he most recent example. _ h le 
I. however that thmos are rat er comp x. t 1t1 i lmc r inspection, one rea izes, , S o h . htly stated 

. L p C r P ETE R- T OBI AS TO L L as ng 1 ,1 1111,111 I ntcrnauonal aw ro,esso . . - · f behind 
Iii ii 11 Jh1.: threat of US unilateral action was a s1g111ficant dn : mg orce d ·t 

, . f h WTO which widely satisfies US mterests an - I 
t i ll' ,·,1ahhshment o t e ' . - 322 I f t the re-
l1111ild be added - those of other industrialized countries.>'. n. ac , 
, . ' f th Id GATT which had become inefficient ll1 particular due to 
1,11l'lurmg o e 

O 
_ 1 h I ed by the U.S. systematically 

th dispute settlement mechamsm was great Y e P d" 
. I . b ther States of trade agreements or even isre-

1,11 pcli ng «alleged vio atwn s Y O 
. 121 s t" 30 I Trade 

~•,11d by other countries of substantial US trade mter~sts.» ec iondis ute set
/\1:1 was the basis for these actions.324 At the same time, th~ wyJ p 

h l·nu·ted the leeway for US unilateral action. 11l:111cnt system as 1 

.118 
119 

320 

321 

322 

323 
324 

325 

(f 3 17) I 974 emphasis added. . 
J ED R UBEN~ELI) n • • Ad .. 1 ti·ve Law Framewo rk for Um ted Na-Th h Process· An mm,s ra 
SU MON D AN I IKI, Power roug · ; 75 cr ilicizi n J ED R UBENFELD; see also 
Lions Leg islative Resolutions, 40 Geo. J. T_nt IL. 655 · \ ' RAFA!L DOMINGO. The Crisis of 
the negative remarks of Span ish mternauo nal law pro essor 

. 42 V d J Transna1'l L. 1543, 1586 (2009). 
lmemauonal Law. an · · ' . 1. 1 

of u s Excepl ionalism, 41 Vand. J. 
S F IN The Un-Except,ona ,sn - -

See, e.g .. SABRINA A K • The R ·ght lo Self.Defe nce in Na tiona l and 
Transnal'I L. 1307 (2008); 0NDE R 8 AKIRCIOGRLU,. ; 19 Ind lnt 'I & Comp L. Rev. I , 34 
In ternationa l Law: The Role o f the Immine nce equ 1remen . . 

(2009). I D E SPENCER Fatca and Au tomatic Exchange of Tax lnfonnati on, 21 See, forexarnpe, AVID . • 

J. lnt 'I Tax' n, 62 ff. (2010). . . uhi latera l achievements and predo minant power;, in: 
P ETER·TOBIAS STOLL, Comp liance. m H . ml the Foundatio ns of lnternat io 
Michae l Byers/Geo rg Nol le (eds.), United States egcmony a 
nal Law. Cambridge 2003, 456 ff., 476. 

P ETER-TOBIAS STOLL (fn 3
22>-

46
1.p (eds) Aggress ive Uni lateralism: America's 301 

J H 8 HAGWATI/ H T ATRICK . • . 
See, e.g .• AGDIS . . . Ann Arbor 1990· T HOMAS PAULSEN, Economic 
Tra de Po licy and L_he Worl_d_Tradmg SySlem,_k . h Ausse~po litik unter Priisidenl Clinton 
Diplomacy. Die Okono nu s1erung der ame n amsc en 

1993-1996. Op laden I 999. 
P ETER-TOBIAS STOLL (323), 476, 
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I >w 111g _the pa,1 25 year<,, the U.S. cnJoycd unp1l·n·d1 llll'd t'i 11111 1 
1111!11ary 1111_gh1. Hut unilateralism alone docs not expla in 1111 i\ 1111 ,1 111 11 111 1_nllu~nc1ng the lega l orders of other countries and o l a , 11111,111,1111111 ii 1 1 
1aL101~ hke Lhe European Union. The Sov iet Union wa, also ,1 1 , 1 I'" 
state 111 the I 950 's and I 960's. And ye t it was not ahlc to l'\III 111 11, le ti 
cep '.s to the same extent as the U.S. What makes America pa, t•rnl 111, 1111111 1 1 t 
are Its lega l system and its attitude towards international l:m It r,;, hi, 11 ,1 I 
that «the peculiar American obsess ion with law, and the ind111a1,1111 ,11 
can~ Lo_ ~ligate m~tters that in other countries would not be rl'ganlt-tl n, 
for Jud1c1al attention » has already become apparent in the early J 11' , 111111 
Mo~e recently , the Am~rican Way of Law, i.e. of policy-ma"in g and dr ,111111 1 
olullon, has been descnbed by America n political scientist Ro111 K 1 ~ Ml'\ 

«adversaria _l _legalism ». Kagan has summarized the charactcnshcs 111 11t
1 

It 1 
style ~s entail mg«(]) more comp lex bodies of legal rules; (2) moll' Im 111,1

1 t 

versana l procedures for resolving political and scientific disputes. 1 11 111111 
cos tly forms of le~al ~~ntestation ; (4) stronger, more punitive lega l s,1111111111 
(~) more frequent Jud1c1al review of and intervention into administratl\ 1 t1r11 
s_ions and processes; (6) more political controversy about legal rules and 111 .11111 
tions ; (7) more politically fragmented, less closely-coordinated decision 111,1!
mg systems_; and (8)_ more lega l um:ertainty and instability.»327 Olll' 111 1111 
f~a_ture of t~1s ~ystem 1s litigant activism , «a style of legal contestation and tl1.: 
c1s1on-makmg 111 which th_e assertion of claims, the search for controlling k·i•ul 
~rguments, and the gmhen n~ and submission of ev idence is domin ated 1101 It) 
JUd~es or governmental officials but by disputing parties or interests, actinr Ill 1 
~anly l~rough _l~wyers. ?rganizationally . adversar ial lega lism typically is asso 
c,a~ed w_1th dec~s1on-mak111g institution s in which authority is fragmented and 111 
which h1erarch1cal control is relatively weak.» 12s 

l_n t~e given_ co~text, two forms of unilateral act ion shall be discussed: Extra 
l~mtonal a~phcallon of domestic law in domestic courts and imposing sant 
t1ons of foreign countries and private operator s. 

b. Extraterritorial application of domestic law 

A comm?n unilateral measure is the extraterritorial application of domestic 
law. Agam , t~e U.S. has _bee~ leading the pack in this respect. Not only were 
and are American courts 111cl111ed to apply American law to foreign conduct in 

326 

327 

328 
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PAUi D. CARRINGTON, Moths 10 the Light: The Dubious Allractions of American Law. 46 u. 
Kan. L. Rev. 673, 676 f. ( 1998), emphasi, added. 
ROBERT A. KAGAN, American and European Ways of Law: Six Entrenched D'f" 2/2/06 3 <h II 1 1 ,erence,. 
. _ • . np: www. aw.columbia.edu/center_program/legal_thcory/papcrs/spring06?exclu, 
tve-filemgr.download&filc 1d:g4 l 783&rtco111en1disposition:filename%3DRAKonatilo-30-o,. 
pelf> v1s1ted 20 March 2012: ID .. Adversarial Legalism. The American Way of Law. Cambridge, 
MA/London 2003. pass11n. 
ROBFRT A. KAGAN, American and European Way, of Law (fn 327). 4, 
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lt11111r1t1 Ii, J\1111'lll',III pl.1111t1tt, 111d11ding ).!0Vl'1111lll'l1t ,l).!l'lll ll'' I >111• to 

111111 I, 11111, , 111 /\1t1l'lll':t11 pml'cdural law. al,o lo1c1gn pla,111111, h,1n· hl'l'n 

u, 111 ,I 111 \1111 m.111 cou1ts Thl'sc lm:tors arc. 111 pan,cular, prl' 111al di' Ul\l' I}' 
1111 t 111111111•1·11l'} ll'l'S, class actions and the possibility to oht:1111 trchk da111 

1111 l.1, 1 1ha1 Amcn can courts arc in vogue among foreign pl:untilh has 
l 11111111 I hn·11 dcscrihcd by the cnglish Law Lord At l'R l·D D1 NN I N<, 111 
1111 I \\ tlh 1h1• lollow111g words: 

/\, 11 111111h "d 1.1wn 10 lhc light. so is a litigant dmwn 10 the Unill!d Stales. If he i:an 
111,ly l'"' hi, utsc 111!0 their cou11s, he stands to win a fortune. At no cost to himself; and 
,1 1111 11 J ol having to pay anything to the other side.»'N 

1111, 111.1111111.il comity should guide states and in particular judges in using rc-
11 11111 whl' II asse rting jurisdiction. 330 Broadly speaking , comity is the recogni -

1 ,, ,11 .i 11.111011 grants to another nation 's acts within its own territory. That is, in 
1•111111pll'. also accepted by U.S. courts. Another American concept lo regulate 
11111.dtlll<lnal conflicts is the common law doctrine of «forum non convc-
11h·11,,. It pennit s a court to decline , al its discretion , the exerc ise of juri sdiction 
, 111 lhl' ground that the interests of ju stice are best served if the trial takes place 
111 ,1111>1hcr court. rn It may be addded that the principle of forum non conveniens 
1, 1101 pa11 of Swiss domestic law. Article 19 (3) of the preliminary draft for a 
\wl\s Civi l Procedure Code of 19 December 2008 which provided for such a 
p, 1nciple has been omitted from the final version of the statute after it met with 
widespread opposition in the consullation procedure.m The principl e has 
l11nhcrmore not been recognized by the Lugano Co nvention on Juri sdiction 
.,nd the Enforcement of Judgments in Civil and Commercia l Matters of 16 Sep
tember 1988 to which Switzerland is a signatory state. 333 However, Swiss com
panies have been involved in a number of cases in the U.S. where the principle 
of forum 11011 conveniens has been applied or discussed by the seized court. 334 

Despite considerab le efforts to provide clear-cut criteria for the application of 
the doctrine , the Supreme Court has acknow ledged that it is accompanied by a 
lack of legal certainty . It stated in American Dredging Co. v. Miller,335 that «[t] 

329 Smith Kli11e & Fre11ch labs. lid. 1: Bloch. 119831 I W.L.R. 730 at 733 (Eng.). 
330 See. for example. JOEL R. PAUL, The Transfonnaiion of lnlemalional Cornily, 71 L. & Con 

temp. Probs. 19, 38. 27 ff. (2008). 
331 See RONALD A. BRAND/SrmT R. lABLON5KI, Forum Non Convenicns: Hi-iory. Global 

Practice. and Future under the Hague Convention on Choice of Coun Agrecmen1s. New York 
2007, I. 

332 Botschaft zur SchweiLcrischen Zivilprozessordnung (ZPO) of 28 June 2006. BBi 2006,7264. 
333 ATF 129 Ill 295; Federal Supreme Court 4C.318/2006 of 13 March 2007. See with regard IO the 

Lugano Convention infra, E. V. 11. 
334 See. e.g .. United States Di,trict Court, S.D. New YorL, No. 10 Civ. 0139 in re Atco11 Slwrelw/ 

der Utigatia11, 719 F.Supp. 2d 280 (2010) of 24 May 2010; United Stales Court of Appeals. 
10th Cir .. YA VUZ ,,. 61 MM. LTD .• 576 F.3d 1166 (2009) of 13 August 2009: in re Holorn111t 
Victim Assets Utigatio11, 105 F.Supp. 2d 139 D.C. E.D.N. Y (2000). 

335 510 U.S.443 (1994). 
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he discret'.onary natur~ of Lhe_ doctrine, combined wilh the multifariou,m s~ or 
lhe factors relevant to its application [ ] make -~ · · 
outcome almost impossible.»336 . . . uni onn11y and prcd1ctatnlity "' 

c. Imposi ng sanctions 

~m eri~a has a lradi_tion of imposing sanctions on lhose who do not comply ,, 11'1 
its policy goals. This goes back to President Wt LSON 's belief lh t , . 
an alternative t l 19 . a sanction, ,11 r 

f h L o wa_r. n 19, when trying to convince Americans of the llt ~I 
o t e eague of Nations, WtLSON famou~ly proclaimed: 

«A nation that is boycolled · · lh • • . 
. . 1s a nation a t 1s rn s1gh1 of surrender. Ap I thi, t·n , 

nom1c, peacefu l, srlent, dead ly remedy and there will be no need for fo pi . . 
ble remedy. It does no t cost a life outside lhe nation boyco 1ted b t111·1 h ~e. l 1s a 1~111 
upon th t" h" h • . , rings a prCS\llh' 

e na ion w 1c , m my Judgme nt, no modem natio n could resist.» 137 

Normally, sanctions are primary in nature A state or an . t . I/ 
tio I • . . . • m ernationa suprana 
d ~a ~rg~nizauo_n imposes pnm ary sanctions by restricting its own actors from 

omg us1~ess w1~ a targeted foreign state or another international pariah. Pn 
mary sanctions are imposed on foreign states which do not comply with certain 
standard~ a country or an international organization would like them to One 
melhod 1s lhe _esta~lishment of black or grey lists.318 It may happen lh~t the 
threat of s~ cuons ts sufficient to prompt lhe target country to comply ln the 
ca~e of ~w1tzerl_and.' lhe u_sualiy slow pace of politics may then chan~e into 
swift act1?n, which ts ~ss 1ble because lhe country is small and it suffices that 
t~e most important dec1s10~-makers in politics and in lhe associations are con
~mce~. Whereas all the m3:1or powers in the world resort to primary sanctions, 
l~~ osmg seco ndary sanctions by targeting private operators who do business 
wit a «rogue state» is an American specialty.339 · · 

3. Treaties 

Treaties_ may be entered into because lhe Swiss government has come to lh 
conclusion lh_at they lie in the country's best interest. Experience shows how~ 
ever, that Swtlzerland may also be forced by ~orei·g ' · . . . • n pressure to conclude an 
mterna1tonal tr~aty. This ts lhe case if a foreign power is of lhe view that certain 
parts of lhe Swiss legal order and/or lheir interpretation by the Swiss authorities 

336 
337 

338 
339 
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10 U.S.443, 463 (1994). 
Woodrow Wilson Wilson·~ Ideal. ecr db S 1 I db 8 ' · li e Y au K. Padover, Washington D c 1942 108 · e y ARRY E CART' I · • · · , , c,-
Legal R . 75. C ER, ntemai,onal Economic Sanctions: Improving the Haphanrd US cg,me. al. L. Rev. 1159, fn 20. ' ' · · 
Infra, E. V. 3. 

~~ ~'.'~~!:11~0Kt~~:~:~~c1n,::licy of imposing sanctions GARY CLYDE HUFBAUERIJHT
SIDERED 3"' ed W h" D Er.1 IOTT/BARBARA 0EGG, Economic Sanctions REC0N-

' •· as mgton. .C. 2009. 130: see also infra, ... 
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I ~ I ~1111111111< I 111, I ,1u11g 1ho I h.,lkn •c-51,1 l1111·11, ,11 .. 11 ,I'""' I 11,,,,oen11 I 11, 

It 1111111,r 1t·-t1111·1l·,1s and acts according ly, e.g. hy pu1t111g l111wa1d 1t·t·1p111nl) 
jlllll Ill Ill· . 

I , 1Jll's 1111h t·conom1c law relevance arc often Janus-faced. On lht· om· 
Ii 111rl 1l11•11 H"I y flllrposc is to avoid discriminatory treatment of Swl\, ope, ,11111 s 
111 I 1n ,r., 111t· 1hc1r access to foreign markets. On the other hand, trca11t:, 111 

11111,y , .1•,t, l , Ill only he conc luded ii foreign law is made part or them. T1caty 
l 1 \ , 1lw1.-lrnc 111 many cases heteronomous law. In recent Limes, the content ol 
lt111111.1111111;11 agreements has mostly been defined by Switte rland's partners. 
1111 111,td, 11 uc, not only but in particular, for the sectoral agreements con 
11,d, d 111th the European Union. Since under the rules of public international 

I 1\\ 111 .11,c, become part of lhe Swiss legal order, the bilateral agreements con 
, t11d,·d w11h the European Union are an important entrance door for European 
I I" I ht· principle of equivalence of the respective legal order, a maxim which 
1 t11·q11cntly evoked by the Swiss government, is of lesser importance. It has 
,,,11~ ht·cn characterized as a political-programmatic principle which cannot be 
I, H,illy enforced. 3-1o 

l111portlexport of law 

\ , mall country like Switzerland does not have the means Lo develop its own 
.11hll10ns to all the challenges related to economic law. The Swiss legislature 
thl'ICfore has always looked abroad and import ed foreign solutions. Idea
~•1\Cf\ were by tradition the neighboring countries, in particular Germany and 
h ance. In the more recent past, the U.S. and the European Union have become 
1111portant suppliers. Generally speaking, foreign law may enter lhe domestic le
val order due Lo four causal mechanisms: Coercion, competition, learning, or 
l'mulation.341 Comparative law literature focuses, in particular, on reception 
and thereby on learning and emulation. The tenn reception describes the vo
luntary adoption of foreign law by a legislature or a court in a given jurisdic
tion. The receiving country did have a choice. 

It may also happen that Switzerland is forced to take over the rules of a larger 
and more powerful country or of an association of countries. In other words, for
eign law may be actively exported and imposed on Switzerland by a foreign 
state or organization. The exporting country may pursue such a strategy in order 
to open lhe Swiss market or to secure a familiar lega l framework for its own ex-

340 M,HTHIA~ 0rsctt. Die Europaisierung des ',Chwe1Lerischen Rechl,, nccr trade regulation. 
Working Paper No20I 1/051 October 201 rno <http://www.iew.unibe.ch/unibe/rcch1swi"en 
schaft/dwr/iew/contenl/e3873/e4378/e6 749/oesch_europacisierung_nov-I I _ger.pdf> visi1cd 2 
May 2012. IO f .• and the sources cited in fn 28. 

341 See BE"I H A. SIMMONS/FRANK DOBBIN/01,0FFRLY GARRE fl, Introduction: The ln1cma1io 
nal Diffusion of Liberalism, 60 lnt"I Org. 78 l. 787 (2006); a funher entrance door for foreign 
Jaw are reference~ to international standards in domestic Jaw; ;ec PFTER V KUN/. lkaling 
with Lntemational Law and European Law: Overview of the «Swiss Approach». Ju,lcuc, nt 2 
July 20 I 2. I ff .• 4. 
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11111 I 111du, 11 y. J\ n examp le or the forme r is the Germa n Empire's threa l 1111h1 I 1, 

I IJth L'Cnlury lo impose trade sanctions if Swi tzerland did not e nact adcqu,11, p 1 
tent kg is lation. 112 In some cases, the ex port may simp ly be an cxpie s\1011 111 

power. After World War II , the U.S. arran ged for the systematic export o l 11 
law and o f its legal thinkin g to the Weste rn world, partly by unilateral ae1m11 111 I 

partly by way of conc lusion of (fo rced) internationa l ag reements. Ccna111 t, 
tu res of American law were adopted by other countri es by way of voluntm v 11 

ception, but there is no clear cut divid ing line between expo rt and impor1. W11h 
out any claim to co mprehe nsive ness, the following areas may be mentioned . 11, \\ 
types of co ntracts such as leas ing, fran chising o r factoring; the principle 01 , 1, 111 
liability; the change of paradigm in acco unting law from the principle of calll 11111 
which aimed at protecting creditors, to the principle of true and fair view, wh1d1 
orients itself to the shareholder s intere st; the co ncept of antitrust inc luding , uh 
stanti ve rules on carte ls, monopoli zat ion and merge r control ; procedural fcatu, l' 
of antitm st law such as sentencing guidelines or lenien cy progra ms and privat , 
as well as cri minal enforceme nt. Mor eove r, corpora te govern ance and compli 
ance are American concepts,343 and the very idea of enacting spec ial rules for 
corpora tions that are listed on a stoc k exc hange is of American origin.344 Th e 
fact that many Europeans includin g Swiss atte nded LL.M. programs at Ameri 
can universities playe d an important role in this deve lopm ent. 

American and European lega l thinkin g may also be chann eled to other juris 
dictions via international law. In the case of antitrust , the OECD and the Inter
national Competition Network JCN are important transmitters. 

It is a very Swiss phenome non that sophi stica ted foreign co ncep ts are taken 
over in a simplifi ed form. This is usually done in the name of pragmatism, but 
there may also be the wish of watering down regulations which by a majo rity in 
Parliament are conside red to go too far. Sometimes, such «de-sc ientifi cat ion» is 
succes~ful, sometimes it isn't. The boundaries between imposing a treaty and 
exportmg law are blun-ed. And so are the boundari es between voluntary and 
forced import of foreign law. 

. Legal transplants are as old as the law is. Histo ric example s are the recep
LJon of Roman law by the Holy Roman Empire of German Na tion in the middl e 
ages, the export of the French civil code to Italy , Spain and Portugal , and from 
the latter co untrie s to Latin America, the export of the German civil code to 
China, Japan, and Greece, or the ado ption of the Swiss civil co de by Turke y. 
Most importantly, the prolife ration of the English com mon law throu ghout the 

342 Supra, C. IX. 2 . 

343 See from a Sw iss perspective OTHMAR STRASSER, Zur Emwicklung der Funkrion Legal und 

Comphance un1e~ dem Aspekt von Corpora te Governance - ein Pladoyer fur eine integrierte 
Funkuon Rechl. m: Susan Emmenegger (ed.). Corpora te Governance, Schweizcrisc he Bank
rcchtstagung 20 11, Basel 201 1. 93 ff. 

344 See MARC BAUEN/ RoBERT BERNET, Schweizer Ak ticngesellschaft: Aktienrecht , Fusion s
recht , Borsenrechl, Steuerrecht, Zurich/Basel/Geneva 2007 . 5. 
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11 l11 S.1,111l__W01 Id and hcyo11d must be mentioned . It wa, da1111:d lh:11 a dil 

1 ,i. , • , ,h tw1wcen, say, 1hc ex1Jort of French law to Latin J\111e11l'all LOUIi 
Ill 11111 1lw nport o l Eng lish law to the United Stales. Whcrea~ the Frl'lll'h 

I 11 111h \1,1\ ,aid 10 have been imposed on people living under a drlfrrcnt 
I I II ~, ,11·111, h1g lish law was said to have been bro ugh t in and applied by 1lw 

11 I, 1 I\ ho wcre fomi liar with its basic principles. 345 Whether there is really a 

11111, 11 1111· , 111ay, however, be doubted. ln the end, the Eng lish sett lers imposed 
ilu 11 lo111 '" much on the indige nous people as the French (or , for that mattc ,, 

llt \p,1111i11(b). 
111 1''1 I, German co mparatist OTTO KAHN-FREUD, who during the Third 

Ill II It hil(I emigrated to Britain, and Scottish-American scholar A LAN WA 1 • 

1 iri 111~••!,!Cd (in unrelated works) in a sem inal dispute which was based on dif
li 11 ,11 v,cws of the relationship between law and society. Watson sub mitted 
111,11 there is no inherent relationship between law and society, that law is auton -
11111111" and ca n be transp lanted to other cou ntries without major problems.

346 

I· ,11111 l•rcud believed that law can not be separa ted from the purp ose or the cir
, 11111,tances in which it has bee n created. 347 As a matt er of principle, it would 
.,·,·111 that Kahn-Fr eud's approach is mor e convincing. But there may be - and 
111 lm.:t there have been - cases in which foreign law is success fully imposed on 

,1 ni untr y with different soc ieta l struct ures. 348 

5. Judicial dialogue 

rt General 

l;oreign law and lega l thinking may also find their way into another leg~I o rder 
1hrough that order's judi ciary. Wher eas the legislative adap tation of foreign law 
lies in the hands of the Parliam ent and ultimat ely of the people, judicial recep-

1ion is more diffi cu lt to co ntrol. 
Co mmentators have noticed an increas ing similarity of real life problems 

in times of globa lizat ion and regionalization in particular in the fields of human 
rights law, enviro nmental law, and econom ic law. IP law, unfair co mpetition 
law, str ict liabilit y, antitm st law and corpo rate law are prominent exa mples of 
the latter category. This is the starting point for the development of the theory 
of judicial g lobalizat ion, which has orig inated in Canada and the U.S. 349 Its re-

345 

346 
347 

348 
349 

DANIEL BERKOWITZ/KA rHARINA P1sTOR/J EAN-FRANC0IS RICHARD, Economic Devel op
menl , Legal ity, and the Transplant Effect, November 1999 , pas s im <hnp://papers.ssrn.com/ sol 3/ 

papers.cfm ?abs 1rac t_id= 183269> visited 12 June 20 12. 
ALAN WATSON, Legal Tran splants: An Approach to Comparative Law , Edinburg h 1974. 
o, TO KAHN- FREUND, On the Use s and Misuse s of Comparative Law, 37 Modern Law Re 

view , I ff. 
Infra, F. IV. 3. 
See. in particular Canadian Supreme Court J ustice CLAIRE L'HEURE u x-Duo E. The 1'.npor 
tance of Dialogue: Globalization and the lnterna1ional lmpacr of the Rehnquist Court . 34 rul , :i 
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presentatives contend that high court judg es around the world should hutld ( 111 

formal) networks, and should enter into a global judicial dialogue. They arr 
that a global judicial dialogue will enhance the rationality of judicial decism11 
It will also increase the standing of courts. An important advantage is prov1d1 
by cross-fertilization: judge s must not reinvent the wheel in every case. Th 
main means of dialogue are references to foreign judgment s and meeting .'> ol 
judges. ln economic law, the Swiss Federal Supreme Court has always refem·d 
to other Supreme Courts, in particular of the neighboring countries. The Ge, 
man and the Austrian Supreme Courts have for their part cited nrlings of th1 
Swiss Federal Supreme Court. From a global perspective, the U.S. Suprenw 
Court has after World War II long been the most important idea giver. Profcs 
sor ANTHONY LESTER stated in 1988: 

«[Tjhe Bill of Rights is more than an historical insp iration for the crea tion of charters 
and instituti ons dedicated to the protec tion o f liberty. Currently, there is a vigorou , 
overseas trade in the Bill of Right s, in international and const itutional litigat ion invol 
ving norms derived from Ame rica n co nstitutional law. When life or liberty is at stake. 
the landmark judgments of the Supreme Court o f the United States, g iving fresh mean 
ing Lo the pr inc iples of the Bill of Righ ts, are studied with as much allenti on in New 
Delhi or Strasbourg as they arc in Washingt on, D.C., o r the State o f Washing ton, or 
Sp ringfield, lllinoi s.» 350 

The ECJ does not make reference to the U.S. Supreme Cou,1, but its Advocates 
General do.

351 
To give an example: In Brooke Group v Brown and Williamson , 

the U.S. Supreme Court found that sales below cost can be predatory in nature 
only if the dominant firm had a reasonable prospect of subsequently recouping 
its deliberately incurred losses. In Case Tetra Pak II, the ECJ held that such 
proof was not necessary and held: «It must be possible to penalize predatory 
pricing whenever there is a risk that compet itors will be eliminated.»T52 Advo
cate General Rutz- JARABO COLOM ER had referred to the judgment of the Su
preme Court, but advised the ECJ not to follow it.353 The ECJ confirmed its 
case law in Case France Teleco m against the advice of AG MAZAK who pro
posed to follow - in ~ubstance - the Supreme Court. The respective considera
tions of the AG were in fact rather circular.354 In the last decades, the ECtHR 
and the ECJ have become influential exporters. 

L. Rev. 15. 24 (1998); ANNL-MARIE SI.AUGHTER, Judi cial Globali1aiion. 40 Va. J. lnr'I L. 
1103 ( 1999). 

350 The Over..eas Trade in the American Bill of Rights, 88 Col um. L. Rev. 537. 541 ( 1988). 
351 See PETER 11 ER/ OG, United Sratc~ Supreme Cou n Cases in the Coun of Justice of the Euro 

pean Comm unities. 21 Hast ings 1n,·1 & Com p. L. Rev. 903 ff(J998); CARL BAUDENBACHlR, 
Judicial Globali,ation: New Dcvelopmenr or Old Wine in New Bottles?, 38 Tex. lnl'I L.J. 505, 
5 16ff . (2003); Lcr FAIRCLOTH P hOPLtS, The Use of Foreign Law by the Advocates General 
of the Coun of Ju,tice of the European Comm unities. 35 Syracuse J. ln1·1. L. & Com. 2 19. 

352 Case C-339/94 P Tetra 1996 ECR, 1-595 1, paragraphs 39 ff. , 44.) 
353 Case C-333194 P Tetra [1996! ECR, 1-5951 point 77. 

354 C-202107 12009] ECR, 1-2369. see with regard 10 the AG's opinion po inL, 68 ff. 
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I •1" "'' .1111\\ ·, lh,tt 111d1l'1al d1alo1•ul' "rapahk ol Sl'U1111111 thl' dn1•l11p 
ltl ~,, 'uh.-, 4•111 , ,N' law ac111,, ·m111011al houndarics 111 a global11c~I .~011,;, 

,1 '11111 itl ,11 "gn1lll·a11ce. /\ ca,c 111 po,111 rs the I louse of 1.o,_ ~ .,m 
11,1 I I I . / 11 I Mr hirchild had worked for a number of d1llc1ent 
lj II I Jlllljl llU ' l11 Ill ////( II/ · ' h /\ • l lS • 

111pl11\ ,~ •. ill ol whom had ncg_ligently e~posc~ him to a~b;;i'~~hal:~ ~1: '.u~y 
• 111• i 111111,tt"ll'd mcsotl,e/101110. I\ smgle ,1sbei,tos , 

,::11 '\ '111 Ir IJ.'fl't mc,othe lioma. The risk of contracting an asbestos rbclatcd ~•<~f 
h d of exposure to it I lowever, ccausc I ' "' ' rr11s1·, dl·pe11d1ng on I c cgrcc . . . . f ct·seasc be 

111111 l.r1.-r11 y Pl'I ,mh (ii takes 25 to 50 years before sy~p toms o ;· d been 
"" 'I 1111'111) ti was impossible Lo know when the crucial moment ,a . - . 

11\, 1 llwrl'lrnc ,mpossiblc for Mr. Fairchild to identify the emplo_yer t~~~s:e'~-
.,I The I lou~e of Lords held that the employers were JOffl . 

111, 1, ., • 1 ,11
1
,, f far afield as Aus 

111ifh h,1hk Their Lordships reviewed jurisprulde,nce /om ea~ the Neth;~land.s. 
C da Germany Greece ta y, ranc , 

11 ,11.1 i\11,, 1na, t na S ·11 Swi~erland a~d the United States; reference was 
N"111,1y South A nca. pru '. . . Tss LORD BiNGIIAM stated: 
if ,11 rr1.11k lo opinions of classrcal Roman Jurists. 

. . h I ecs o f asbesto s companies may work for lir ,1 , 1111111-ing w. orld (rn which L e emp oy 
I 

m· s) there mu\l be some uni for-
. . ne or more of severa coun e , 

1h11 ,i: comp a111es rn any 
O 

. . f roach in reac hing thar outco me .» w, 11111y o l outco me, whatever the dtven. 1ty o app 

111 com aratist circles it is often said that the Swi~s Federal Supr~m~ Cou~ 
play, a lc!in g role when it comes to referencing fo_re1gn _law. On _closer msp;~s 

. h ver that comparative cons,deratrons are Ill many ca . 
1 ,on one discovers, owe • . • 

1 
American sources arc 

l111111cd to the neighboring countnes. In economic aw, 
,o mcti mes referred to. 

h. Prescr ibed dialo gue in particular . 

Whereas the above described fom1 of judicial coop~ration is ba~~dho.: ;::~~n~:~-

ness and ~ccordrtingtlyfieolnds
th

oet::~:~:
11

:; ~~:;;~1:i:;:~: ~~es~ribcd. Th~ 
there are 1mpo an u M b St tes 
. ration between the ECJ and the national courts of the E_ em er a .' 
~oope k f the Article 267 TFEU preliminary ruhng procedure is 
, n the framewor O 

. · · the re-
the most important example. This co~~~rali: i~~~~: 1

1
i~g~~~: etlt:np~~edurc 

feni ng national courts are bound to . o ow e m lied to make such 
is initiated by the national court which can hardly be co . "<: . 

Th the ECJ will have to consider whether its JUnspnrde~ce_ may references. us, . · r prehmmary 
. . . h . I courts' willingness to submit questions ,or , dimm,sh t e nauona . . • · 

0 11 I. Moreover by formulating the questions and by g1vmg tts own vrcw ru mgs. , 

355 

356 

lid I other1 ,·t,· . . 1 . be/w/f) etc. 1,. Glenlwve11 F1111eral Services am Fwrr:/11/d (sm11g on ,er a 1111 

[2002] UK.HL 22. fli k/pa/ld200 I 02/ldjudgmr/jd020620/kh Cited in http ://www.parliamenuhe-sratmnery-o ,ce.co.u 
ild-3.htm . vi,ited 26 July 20 I I. 

ZSR 201211 



C-,11 I llm1d.-11ha, h,·1 

lhl'lll, a 11:11,onal court may have considerable influence 011 llw 11111111111\ ul tli 
l'."e 111 Luxembourg. The same applies mutati.1· 111111t11ult.1 10 thl· pr.-1111111111v 1 

len.:ncc procedure before Lhe EFTA Court A form of prcsl'rrlwd 1111111~111111111 
also exists (at least in effect) between the ECtl IR and the nat1011al \111111111 
Courts of the Member States to the European Human Rights C1lllVl' lll11111 
matter of principle, the national Supreme Courts have to base lhl'II 11111 p111 
dence on the case law of the ECtHR. 

The ECJ is also the center of gravity when it comes to the applrrn11011 1111d 
interpretation of the so-called extension agreements concluded bctWCl'll 11!1 I I 
(and in some cases its Member States) on the one hand and the Er7'/\ S1:111 1111 

the other. Under the EEA Agreement , EU single market law has largdy I>, 11 
extended to Iceland, Liechtenstein and Norway. The Lugano Convcnlio11 1111 
jurisdiction and the enforcement of judgm ents in civil and commercial m:1111 1 
has extended the rules of the Brussels Convention and the Brussels Rcgul:1111111 
to Iceland, Norway and Switzerland. Certain parts of EU law have lwl'II 
adopted by Switzerland through sectoral bilateral agreements. In all tlw,, 
cases, there are separate legal orders with separate courts, but the law is ide1111 
cal in substance. The question arises how a homogeneous development ol 1111 
case law can be secured. The 1988 Lugano Convention contains a mulllal 
homogeneity mechanism, according to which the courts of the EFTA State~ Ice 
land, Norway and Switzerland ought to take into account the juri sprudence ol 
the ECJ, whereas the ECJ should consider the case law of the courts of the said 
EFTA States. Special emphasis is put on the old ECJ case law, i.e. jud gments 
rendered before the signature of the agreement in 1988. In reality, there has 
been so far, with one exception, only one way street homogeneity. Whether 
this will change under the new Lugano Convention of 2007 remains to be 
seen.357 The homogeneity regime of the EEA Agreement of 1992 is, on the 
face of it, unilateral. As already mentioned, the EFTA Court, according to Arti
cles 6 EEA and 3 II SCA, is supposed to follow old and to take into account 
new ECJ case law. In Lhe majority of its cases the EFTA Court is, however, 
faced with fresh legal questions. In such cases, the ECJ is making reference to 
EFTA Court case law. The latter form of cooperation constitutes (necessary) 
dialogue. It occurs explicitly and implicitly.358 Under the bilateral agreements 
on Free Movement of Persons and on Air Transport , the Swiss Federal Su
preme Court is obliged Lo follow ECJ case law rendered before the date of sig
nature.359 The ECJ does not conduct a dialogue with the Federal Supreme Court 
in the form of citation. But the latter takes part in the bi-annual meetings of the 

357 lnfra, E. Vl. 6. 

358 See MARTIN JOHANSSON, The Two EEA Courts - Sisters in Ann s, in: EFTA Court (ed.). Judi
cial Prolection in the European Econom ic Area, Sluttgan 2012, 212,2 14. 

359 Infra, E. VI. 5. 8. bb. and cc. 
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I I l11ll11lllh I ,I\\ I 1H IIIJ llir ( h,1llt-11v1. 11111111111,1111111,11111111 I 1111111 111 l I \\ 

It 1111 11 11 JR ,111d tlw C'on,1itu11onal Cm11ts ol lhc (ic111u111 , 1waJ..111!' l'llllll 

III , \\l ll •"· 111 ll'te nt 11111es, ol the EFI'/\ Court. 

N,, , 1111, ,, dralt,~111• i11 partic11/ar 

11111111.il 11111pl·1alion hecomcs an objective necessity in the ca!-.e of uniform 
1 t\\ s,111 , 111\'n: rs no common cou1t that would effectively supervise the homo 

11, ,, 11, ,1pplil ,11 ,on or the law, this must be assured by dialogue.1<'° :he rcspcc 
11\I 111 , 1111, do 1101 contain homogeneity rules. Examples are provided by !he 

1111111,1.,11 ,al 11• law conventions such as the Paris Convention for the Protection 

111 Jruhi' II i.,1 Propcity, the Berne Convention for the Protection of Literary and 
,11.111 WrnJ..s, the European Patent Convention and the TRIPS Agreement. Ar 

11, Jr 1x ol the Paris Convention and 33 of the Berne Convention which state 

111.,1 iil'IHII Cs may ultimately be brought before the International Court of J~is-
111, ,111, without any practical relevance.361 One may also recall the longstanding 
1'1,111,n· ol the ECJ of making reference to the case law of t~e ~~t~ when 
,11 ,1J,11g with fundamental rights. This is a case of necessary JUd1cial dialogue, 
,1 h'il' t as far as horizontal cooperation is concerned. One may say that refer-
1 11, l' lo the case law of the Strasbourg court has become routine for the ECJ. 

362 A · ·1 · 1111 1hc other hand, the ECtHR also makes reference to the ECJ. s1m1 ar s1-
1rra1,on exists with respect to the relationship between the ECJ and the WTO 
Ul,pute Settlement Mechanism. The ECJ in one jud gment made reference to 

11 decision of the WTO Appellate Body when interpreting the TRIPS Agree-
111ent.163 

ti. Criticism and pitfalls 

In the U.S., judicial dialogue is eyed suspiciously by conservative scholars and 
politicians. lt is argued that judges enter -~ int~rnation~I d'.alog~e in orde~ to 
gain more power, that using non-U.S. opinions m const1t~t10nal_ 111~erp~etat_1on 
undermines U.S. sovereignty, that it sets aside the domestic maJontanan im
pulse, that it is incompatible with the supremacy of the U.S. Constitution over 

360 See Judge and Chamber President of the Gemian Supreme Court Jo~c 111M BORN KAM~, The 
Gennan Supreme Coun: An Actor in the Global Conversat ion of High Couns , Tex. lnt I L.J · 

415 , 417f . [2004]. · S d 
36 1 With regard to unifonn contract law see ER1c 11 SCHANZE, Dispule Resolution m \he _ha ow 

of Unifonn Contract Law?, in: Car l Baudenbac her (ed.), Dialogue Belween Courts m Tunes of 
Globa lizat ion and Regionali.ration, lntemational Dispute Re~olution Volume 2, Stuugart 20 10. 

153 ff . . C I 8 d 
362 See ECJ Judge ALLAN ROSAS, Melhods of Interpretation - Judicial Dialogue, m: ar au en 

bacher/Erhard Busek, The Role of lmemat ional Couns, Stuugart 2008. 185 ff.: ECJ Judge LA R' 
BAY LARSEN, Dialogue Between lhe ECJ and the ECHR. and ECtHR Judge_ PEER LORl·N 
ZEN, Dialogue Between the ECJ and the ECHR and the WTO judiciary, both m Carl Baudcn 
bacher (ed.), Dialogue Between Co urts in Times of Globalization and Reg1onalw,uon. ln1crn,1 
tional Dispule Resolulion Volume 2. Stuttgart 20 l 0, 3 l ff. , 4 I ff. 

363 Case 145l02A11he11ser-811sch, 2004 ECR.1 -10989. paragraphs 49, 67. 
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international law, that getting inspiration from foreign ju dges is w1th11111d111111 
cratic legitimation.364 In his dissenting opinion in Lawrence 1• ·n,\ll\, lJ ", Su 

preme Court Justice ANTONIN SCALIA defined any reference to l <lll'l!'l1 I 111 
as meaningless, but dangero us dicta.365 In this case, the Supreme Cm111 111 l I 

ruled Bowers v Hardwick and found the Texas Sodomy Statute to he unn111 11 
tutional by 6: 3 votes. It criticized Bowers' sweep ing references to the hi,lrn 1 1,I 
Western civilization for failing to take account of other authoritie~ pointin~ lhl 
other direction, specifically the landmark ruling of the ECtHR in D1ulw•o11 1 

United Kingdom, which disapproved of British legislation out- lawing ,od 
omy. 366 Republican members of the House of Representatives called for the im• 
peachment of jud ges who «substitute foreign law for American law or th, 
American Constitution».367 Concerns regarding the counter-majoritarian p10 
blem and the democratic leg itimacy of international judi cial dialogue appear to 
be undue. LEE FAIRCLOTH PEOPLES has rightly stated that the Advocate , 
General of the ECJ who routinely reference foreign case law have never been 
attacked in academic literature or in the press.368 Likewise, the adoption of for 
eign solutions by the Swiss Federal Supreme Court has as such hardly been a 
bone of contention in Swiss legal and political circles. 

It is clear though that a court will not take over foreign solutions blindfolded, 
but will assess them in their specific context and - if it conc ludes that they arc 
persuasive - it will make reference to them. However, this is eas ier said than 
done. Judges who are willing to look abroad must be aware of pitfalls: First of 
all, it is debatable whether courts are able to fully understand any foreign jud g
ment in context, i.e. whether they are able to understand the social realities and 
the values as well as the spirit of the foreign law.369 Geograp hy, climate, the 
concept of government, the litigiousness of individuals and economic operators 
are some of the non-legal factors of a legal culture which must be taken into ac
count.370 Critics complain that j udges are ill-suited to carry out comprehensive 
research, stating that there is a danger of them acting as «bricoleurs» and that 
international and foreign materials may be used selectively.371 The latter would 

364 ROGER P. ALFORD, Misusing International Sources to Interpret the Constitution, 98 Am. J. 
lnt"I L. 57 [2004]. 

365 Dissenling opinion in 539 U.S. 558 Lawrence v. Texas [20031-
366 Application No. 7525n6, Judgement of 22 October 1981. 
367 See TOM CURRY, A flap over foreign matter at the Supreme Court. House members protest use 

ofnon-U.S. rulings in big cases, <http://www.msnbe.msn.com/id/4506232>, visited 18 Decem
ber 2012. 

368 LEE FAIRCLO"IH PEOPLES (fn 351), 221. 
369 See MAX RH EINSTEIN'S statement that English administration of justice has that smell of «fine 

old cheese», 24 Am. J. Comp. L.. 118 (1976). 
370 See CARL BAUDENBACHER, Judicial Globalization: New Development or Old Wine in New 

Bot1les (fn 351 ). 505, 523 ff. 
371 See ROGER P. ALFORD, Misusing International Sources to Interpret the Constitution, 98 Am. J. 
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Int') L. 57, 57 f. (2004).; RONALD J. KROTOSZYNSKI. JR., «I'd Like lo Teach the World to 
Sing (In Perfect Harmony)»: lntemational Judicial Dialogue and the Muses - Reflections on 
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111 111 111,11 1111' 111dp,· draws on the foreign legal order which helps h11n cont 11111 
hi 1,11 1111d1·1, 1,1nd111g. These points arc to be tal,,.cn seriously. The languag,·" 

11 111,iv .ih11 hl' 1111:ntioncd in that respec t. One must not, however, exaggerate . 
t 111 1. 11 hill U.S. Chief Justice Jo 11 N ROBERTS did when stating in his Confi 1 

111,1111111 I h',11111g: 

11111111·1i•1t law you can lind anything you want. If you don't lind it in the decisions or 
J 1,1111 ,. 111 llaly, it\ in the decisions of Somalia or Japan or Indonesia or wherever. _A, 
111111h11dy ,u1tl in another context, looking at foreign law for support 1s hke looktn~ 

1,111 11w1 ,1 ,rowd and picking out your friends. You can find them, they're there. Anti 
1h.,1 ,11 tu.illy expands the discretion of the judge. It allows the judge to incorporate his 
.,1 h.-1 own personal preferences, cloak them with the authority of precedent because 
1lwv n· lintling precedent in foreign law, and use that to determine the meaning of the 
t 1111,111111ion. I think that's a misuse of precedent, not a correct use of precedent.» 172 

11 "" " I he emphasized in this context that nobody has ever claimed that a for
' 11111 111dg 111ent ought to have the force of precedent. 

,. What is the purpose of(volun tary) dialogue? 

I II ll ll' discussion on j udicial dialogue, the question of its purpose arises. ls j u
dll t ill dialogue merely an addi tional tool which allows a court to confirm a re
·,1111 ,t has found based on the interpretation of domestic law? Or does it have a 
•.111ular significance as traditional elements of interpretation such as the wording 
, 11 1he purpose? In many cases, the international conversation will simply pro
v1dc an additional confirmation to a result which has been found based on do
lltl'stic methodology. It does not follow from this that the dialogue is useless 
\lllee it may still serve as an additional support for the deciding court's ap
pmach to the matter. There are, however, cases, where it was the look a?ro ad 
that convinced a high court to opt for a certain solution. Examples of this can 
pa11icularly be found in cases where a high court fills gaps or overrules its ear
lier case law. Tn its 197 1 Ag.fa jud gment, the Austrian Supreme Court switched 
Im m national to international exhaustion in trademark law, explicitly following 

C 313 E · I the examples of the German and the Swiss Supreme ourt. xpenence a so 
shows that courts may refer to a foreign jud gment in a dialectic way by con
cluding that, for certain reasons, it should not be followed.374 Another dialectic 
technique is sometimes used in courts which adhere to an open vote and dis
senting opinion system: Whereas the majority decides the case based on con-

the Perils and the Promise of International Judicial Dialogue, 104 Mich.L. Rev. 1321, 1329 
(2006); CARL BAUDENBACHER, Some Considerations on the Dialogue between High Courts, 
in: Carl Baudenbacher (ed.), Dispute Resolution, Stuttgart 2009, 175 ff. 

372 Confirmation Hearing on the Nomination of John G. Roberts, Jr. to be Chief Justice of the 
United States Before the S. Comm. on the Judiciary, 109th Cong. 200-01 [2005J. 

373 1974 0sterreichische Blatter fiir Gewerblichen Rechtsschutz und Urheberrecht. 84. 
374 See infra, E. V. 8. 

~()'I 



I ',11 I I l.,11drnh,11 hl'I 

,1111"111111111, , tl'111111i11g from nal1011al law, dissenting judges rcfc1 to Jlldf111<·111 
111 fllll'1!)11 l'OU11~. 17~ 

/ l'racticaf issues 

/\ practical question is whether a Court should or is able to carry out a co111pa1 1 

live analysis on its own motion or whether it should only do so if the pa, 111 
plead accordingly. In most cases, the parties' lawyers will put the comparn11,1 
material on the court's table. In the case of the ECJ, the Advocates General 
play an important pa1t in that respect. Even so, the Court will still have Lo vcnh 
whether the foreign material can and should be used. The ECJ is in a part1c11 
larly favorable situation in this regard since it has its own research departmc111 
which may be asked to write a note de recherche in a given case. The ECtl IR 
too, has a specialized research unity. In addition, the ECJ and the ECtHR haw 
the advantage of disposing of a judge from each Member State. German court~ 
may ask one of the Max Planck Institutes for expertise and, in Switzerland, the 
Swiss Institute of Comparative Law will provide assistance. Courts which do 
not have the resources for comparative research will only exceptionally be able 
to participate in the global conversation. Generally speaking, there seems to be 
room for improvement in many courts. Databases containing foreign jud gments 
should be established. There are also new challenges for attorneys who have to 
take account of foreign material in their pleadings as well as for universities and 
university institutes. 
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