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The basic thesis submitted here is that 21st century constitutionalism
can no longer be limited to Constitutions with a capital C and thus to

the Nation State.156 With governance expanding into international law,
constitutionalism has to reach beyond the boundaries of the nation
state in order to secure overall coherence of governance. In our view,
constitutionalism needs to encompass different layers, entailing the idea
of multi-layered governance, whether or not the different levels amount
to having 'Capital C Constitutions' or not.

This idea, of course, is not new. It is inherent to the concept of fed­
eralism as a constitutional system, interfacing the layers of sub-federal
and federal government, and expressing the doctrines of vertical separa­
tion of powers, by allocating explicit and enumerative, but also implied
or inherent powers, to different levels of governance. Interestingly,
neither the level of the communes, nor the levels of regional, for exam­
ple European governance, have, however, been included in this scheme.
With regard to the global level of governance, it is clearly defined in
terms of international, not constitutional law. The relationship of na­
tionallaw and international law is not conceived as a problem of inter­
facing different constitutional levels of governance, as we observe in
relations between federal and provincial or cantonal law. Correspond­
ingly, the relationship between international and domestic law is mainly
defined by the national constitution.

Conceiving constitutionalism as an overall system changes these re­
lationships. It depicts the concept of a system with different layers.
Some authors have used the notion of "multilevel constitutionalism't.P?
"constitutional compound",158 or "multilevel system".159 One author of

156 The following draws from T. Cottier, "Reforming the Swiss Federal Con­
stitution: An International Lawyer's Perspective", in: M. Butler! M.
Pender! J. Chalrey (eds), The Making of Modern Switzerland, 1948-1998,
2000,75 et seq.

157 I. Pern ice, "Multilevel Constitutionalism and the Treaty of Amsterdam:
European Constitution-Making Revisited?", CML Rev. 36 (1999), 703 et
seq.

158 I. Pernice, "Die Dritte Gewalt im europaischen Verfassungsverbund", Eu­
roparecht 31 (1996),29 et seq., (translated by the authors).
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this article has suggested using, in the case of Switzerland, the image of
a five storey house as a framework of analysis.ls?

While we have been familiar with the first, second and third storeys,
the constitutional levels of the communes.P! the cantons or sub-federal
entities, and of the federal structure, a fourth and fifth level are cur­
rently being added. The fourth one amounts to the framework of re­
gional integration, in particular the European Union and its treaties.
This level exists whether or not the country is a member of the Union,
as it is obliged to adopt laws and regulations in conformity with Euro­
pean law in order to minimize trade barriers and transaction costS. 162 A
fifth and emerging level is global. We are thinking here for example of
emerging structures of global integration in the field of trade regulation,
in particular within the WTO and the Bretton Woods institutions.
While they are still embryonic, the rule of global law, effective dispute
settlement and enforcement of rights are likely to gradually develop
constitutional and supranational structures binding upon both states

159 H .J. Blanke, "Der Unionsvertrag von Maastricht", Die offentliche Ver­
waltung 46 (1993), 412 et seq. (422) (translated by the authors); see also
Hobe, see note 31, 392, 422; Konig, see note 98, 274 et seq., 662; Schreuer,
see note 154, 453.

160 Cottier, see note 156; T. Cottier, "Einleitung und Synthesen", in: T. Cot­
tier! A. Achermann/ D . Wuger! V. Zellweger, Der Staatsvertrag im schwei­
zerischen Verfassungsrecht. Beitrdge zum Verhaltnis und methodischer An­
gleichung von Volleerrecbt und Bundesrecht, 2001, 1 et seq.; T. Cottier,
"The Impact from Without: International Law and the Structure of Federal
Government in Switzerland", in: P. Knoepfel/ W. Linder (eds), Verwaltung,
Regierung und Verfassung im Wandel. Geddcbtnisscbrift fur Raimund E.
Germann, 2000, 195 et seq. (227 et seq.).

161 In a country like Switzerland, where the communes enjoy a substantial de­
gree of constitutionally protected autonomy (see art icle 50 of the Swiss
Federal Constitution), it is in our view justified to consider them as an in­
dependent level of governance, although this has not been a traditional way
of looking at the matter. The expansion of constitutional notions beyond
the traditional levels of the Canton and the Federal Government towards
regional and global structures also suggests refining domestic levels, so as
to give a complete picture of the entire building.

162 See Cottier, "The Impact from Without", see note 160; R. Mallepell, "Der
Einfluss des Gemeinschaftsrechts auf die schweizerische Gesetzgebung",
Swiss Papers on European Integration No. 21 (1999); W. Wiegand/ M.
Briihlhart, "Die Auslegung von autonom nachvollzogenem Recht der Eu­
ropaischen Gemeinschaft", Swiss Papers on European Integration No. 23
(1999).
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and organizations of regional integration. Other international fora, per­
haps the United Nations, may re-emerge in response to global regula­
tory needs, and call for adjustment both on the regional, national and
cantonal level.163

At a minimum, the constitutional system entails two storeys: the
Nation State and the international level. Most countries will have three
or more layers, up to five, perhaps even more. In federal states, the
power of federal entities to cooperate with each other164 or with other
states165 based on treaties, can give rise to an additional layer, which is
situated between the second and the third storey.

The five storey house does not normatively suggest that all layers
are of an equal nature or impact. It does not mean that higher levels of
regional and international law are more powerful than Constitutions. It
simply implies that all these layers should be considered, as a whole, as
a constitutional system. Different layers form different parts of a whole.
The idea of layers allows us to define, in constitutional terms and ap­
plying comparable principles, the allocation of powers among different
levels, exceeding traditional levels of federalism. It enables us to under­
stand the structure in terms of regional and global federalism and to ask
a new classical question of vertical checks and balances. It permits us to
define concepts which are suitable to the operation of all levels and
thereby design coherent legal thinking.

It will be objected from the statist point of view that this image and
construction are naive and unrealistic. While the centre of powers lies
within national Constitutions, all other levels are derived from, and

163 The interaction and relationship of different international regimes raises it­
self difficult constitutional questions of how to establish coherence be­
tween those segments of international law. An example in point is the dis­
cussion on the relationship between international trade law and human
rights law (see Cottier, see note 19; Peters mann, see note 50; Alston, see
note 51, Howse, see note 51). Those issues are beyond the scope of this ar­
ticle. But as we will see below (IV. 4), the interaction between 'lower' and
'higher' levels of governance also contributes to further developing a mate­
rial hierarchy within international law, based on general principles of law
and human rights norms.

164 See article 48 of the Swiss Federal Constitution, which confers on the can­
tons the power to conclude inter-cantonal treat ies and to set up common
organizations or institutions.

165 See article 56 of the Swiss Federal Constitution, empowering the cantons to
conclude treaties with other states within the scope of their powers.
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subject to, these foundations and powers.l'" The Constitution thus in­
herently dominates all the other layers. Domestically, cantonal or pro­
vincial powers are subject to federal powers. Internationally, regional
law and international law are derived from the national Constitutions.
It is impossible, the argument will go, to compare these levels and create
the impression that they are of any comparable standing and impor­
tance . The idea of a five storey house is unrealistic in suggesting that
levels above the Constitution can ultimately command. The concept is
at odds with the idea of state sovereignty.

We should address these concerns first from a practical and factual
angle. It is true and appropriate that the Constitution is and remains at
the heart of constitutionalism and the allocation of powers in a state
centred system. Yet, as we have seen, its powers have been increasingly
made subject to other influences. In domestic law, there is no linear de­
cline of local powers. While federal government has, over time, grown
in all federal states, there is also evidence that local powers have been
strengthened in a process of devolution or federalization, exploding
"the myth of the homogeneity of European nation-states't.P? The
United Kingdom, Spain, Italy and Belgium are examples in point.
Likewise, as pointed out in Section II. 2 of this article, powers are in­
creasingly shifted from the national level to international and suprana­
tional governance structures. Due to the high degree of interdepend­
ence between the different levels of governance, the same problem will
often be dealt with in different fora, implying a dialogue and interaction
between the different layers. The disputes with regard to the European
Community's preferential treatment of bananas stemming from the
former colonies in the African, Caribbean and Pacific area (ACP coun­
tries), frequently referred to as the "Banana-saga" is an example. The
validity, respectively the constitutionality of this import regime occu­
pied the European Court of Justice,168 the German Constitutional

166 For such an approach, see for instance the 'Maastricht judgment' of the
German Constitutional Court, seenote 99.

167 J. Shaw, "Citizenship of the Union: Towards Post-National Membership",
in: European University Institute (ed.), Collected Courses of the Academy
of European Law, Vol. VI, No.1 (1995),245et seq. (271).

168 The banana regulations have triggered over 30 cases in the EC; for the main
cases, which in substance upheld the validity of the EC banana regime, see
Case 280/93 R, Germany v. Council, ECR 1993, 483; Case 466/93, Atlanta,
ECR 1995, 836; Case C-122/95, Federal Republic of Germany v. Council,
ECR 1998, I 973 and Joint Cases C-364/95 and C-365/95, T. Port GmbH
III v. Hauptzollamt Hamburg-Jonas, ECR 1998, I 1023.



Cottier/Hertig, The Prospects of 21st Century Constitutionalism 303

Courr'"? and the GATT/WTOl7o for over a decade.!" Drawing a fac­
tual picture shows a system of different layers interacting in a complex,
not in a neat manner: there are many rough edges, but the picture
shows nevertheless different layers which do interact and allocate pow­
ers on different levels of the overall system.

The factual analysis also reveals a position of the state rather as pou­
voir intermediaire between different layers of governance than a ' su­
preme authority' from which all other governance structures are de­
rived.F? The Constitution itself can no longer pretend anymore to pro­
vide a comprehensive regulatory framework of the state on its own. Of
course, there are differences among states, essentially based upon power
and might, and graduations exist in different regulatory areas. But con­
ceptually, due to the increasing 'outsourcing of constitutional func-

169 See the case 2 BVLl/97. The Constitutional Court declared the complaint
for violation of the constitutional rights of property, free exercise of a pro­
fession and equal treatment inadmissible, reverting to its "Solange II" ju­
risprudence (BVerfGE 73, 339), according to which complaints are only
admissible if the mandatory fundamental-rights standard is generally not
observed in the EC, as opposed to allegations of a breach of human rights
in an individual case.

170 The first two dispute settlement procedures were brought against the EC
under the GATT'47 and concluded that the EC regime was incompatible
with the GATT; the panel reports were however vetoed by the EC (see Un­
adopted Panel Report on European Economic Community Member States'
Import Regimes for Bananas, 1993 GATTPD Lexis 11 2, DS32/R of 3 June
1993 and Unadopted Panel Report on the European Economic Commu­
nity 'Import Regime for Bananas', 181 DS38/R of 18January 1994, ILM 34
(1995), 177 et seq.; under the negative consensus rule of the WTO 1995, the
EC was prevented from blocking the adoption of the subsequent panel re­
port, which found the EC in breach of its obligations under the GATT (see
Report of the Panel, WT IDS27 IR/USA of 22 Mai 1997).

171 For an analysis of the banana dispute, see for example J.H. Jacksonl M.
Salas, "Procedural Overview of the WTO EC -Banana Dispute", ]lEL 3
(2000) 145 et seq.; U. Schmid, "All Bark and No Bite: Notes on the Federal
Constitutional Court's 'Banana Decision", ELI 7 (2002), 95 et seq.; j.c.
Cascantel G.G. Sander, Der Streit urn die EG-Bananenmarktordnung,
1999; E. Everling, "Will Europe Slip on Bananas? The Bananas Judgment of
the Court of Justice and National Courts", CML Rev. 33 (1996), 401 et
seq.

172 Pernthaler, see note 20,79; P. Saladin, Wozu noch Staaten, 1995,237 et seq.;
Hobe, see note 8, 663; Scelles, see note 65, 509 ; Konig, see note 98, 274 ;
Snyder, see note 138, critically calls the idea that the state is the sole source
of law the "myth of the state".
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tions',173 the national Constitution today and in the future is to be con­
sidered a "partial constitution,"174 which is completed by the other lev­
els of governance. Reflecting the intermediary position of the state and
the 'incomplete' nature of the national constitutions, the constitutional
system is based not on a concept of absolute sovereignty defined as
'competence-competence'175 but on the idea of sovereignty being
shared between the different levels of govemance.l'"

2. Shared Sovereignty

The concept of divided sovereignty can be traced back to the Federalist
Papers and reflects the idea of federalism as a system allocating compe­
tences to different layers, as opposed to unitary states:

"An entire consolidation of the States into one complete national
sovereignty would imply an entire subordination of the parts; and

173 Cf. under II. 2. a.
174 Peters, see note 59,208 et seq.; Walter, see note 2, 194.
175 For a critique of the concept of absolute sovereignty in an interdependent

world, cf. Saladin, see note 172, 28 et seq.; C. Gusy, "Demokratiedefizite
postnationaler Gemeinschaften unter Beriicksichtigung der Europaischen
Union", in: H. Brunkhorst/ M. Kettner (eds), Globalisierung und Demo­
kratie, Wirtschaft, Recht, Medien, 2000,131 et seq. (142 et seq.); N. Walker,
"Sovereignty and Differentiated Integration in the European Union", ELI
4 (1998), 356 et seq. (358); K. Jayasuriya, "Symposium: The Rule of Law in
the Era of Globalization: Globalization, Law, and the Transformation of
Sovereignty: Emergence of Global Regulatory Governance", Ind . j. Global
Legal Stud. 6 (1999), 425 et seq. (426);T. Fleiner-Gerster, "Problernes de la
souverainete interieure et exterieure", in: T. Fleinerl S. Hutter (eds), Feder­
alism and Decentralisation, 1987, 63; T. Fleinerl L.R. Basta, "Federalism,
Federal States and Decentralization", in: L.R. Basta/ T. Fleiner (eds), Fed­
eralism and Multiethnic States, The Case of Switzerland, 1996, 27; N.
MacCormick, "Beyond the Sovereign State", Modern Law Review 56
(1993) 1 et seq. (12 et seq., 16); id., "Liberalism, Nationalism and the Post­
sovereign State", in: R. Bellamy/ D. Castiglione (eds), Constitutionalism in
Transformation: European and Theoretical Perspectives, 1996, 143 et seq.;
id., "The Maastricht-Urteil: Sovereignty Now", ELI 1 (1995),259 et seq.
(265 et seq.); J.A. Frowein, "Verfassungsperspektiven der Europaischen
Gemeinschaft", Europarecht Beibeft No.1, 1992, 63 et seq. (67 et seq.);
Schreuer,see note 154,453; see also III. 2. a.

176 Cf. Gusy, see above, 142 et seq.; Pernice, see note 157, 706; Fleinerl Basta,
see note above, 27.
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whatever powers might remain in them would be altogether de­
pendent on the general will. But as the plan of the convention aims
only at a partial union or consolidation, the State governments
would clearly retain all the rights of sovereignty which they clearly
before had, and which were not, by that act, exclusively delegated to
the United States".177

"The necessity of concurrent jurisdiction in certain cases results
from the division of the sovereign power; and the rule that all
authorities, of wh ich the States are not explicitly divested in favor of
the Union, remain with them in full vigor is not only a theoretical
consequence of that division, but is clearly admitted by the whole
tenor of the instrument which contains the articles of the proposed
constitution".178

The notion of shared sovereignty, as it was conceived at the time in the
Federalist Papers, referred to the division of powers between the fed­
eration and sub-federal entities. Yet, today, there is no reason why it
could not be conceptually extended to international or supranational
governance structures.V?

Contrary to the absolute concept of sovereignty, the idea of shared
sovereignty offers the advantage that it does not conceive of sovereignty
as a "zero sum game - i.e. you either have it or you do not".180 Given
the considerable symbolic value of sovereignty, the mindset the 'winner
takes all' is one of the main obstacles to successful divers ity accommo­
dation, not only between states and international or supranational re­
gimes but also within multinational states . It furthers extremist posi­
tions, such as secessionist demands of ethnic minorities, or, as regards
the European Union, calls for a European state, on the one hand, and
the denial of any autonomy to the Community legal order on the other
hand.

To overcome such conflicts, it is not sufficient to abandon the idea
of indivisible sovereignty. We also need to give up the "search for this
Kelsenian holy grail",181 i.e, the idea of a Grundnorm, a single power

177 Hamilton/ Madison/ Jay, see note 12, Paper No. 33 (Hamilton), 198 (em­
phasis added).

178 Hamilton/ Madison/ Jay, see note 12, Paper No. 33 (Hamilton), 201 (em-
phasis added).

179 SeeGusy, seenote 175,143.
180 Jayasuriya, seenote 175,427.
181 Weiler, seenote 110, 6.
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source from which all law originates.W The different levels of govern­
ance all derive from different sources of law, reflect different circles of
political identities183 and have their own raison d'etre. But they are in­
terlocked and intertwined. Indeed, 'higher' levels of governance fulfil an
important function of checks and balances. As Lindseth pointed out in
the context of European law, the European Community legal order
"seeks to constrain, and in some sense to overcome, the propensity of
Nation States to parochialism and self-interest, and therefore represents
an autonomous regulatory interest of its own".184 Contrary to tradi­
tional intergovernmental politics, higher levels of governance do not
reflect the simple aggregate of Member States' interests, since states in-

182 Cf. MacCormick, see note 175, 147 et seq. who discusses the monistic theo­
ries on whether the ' Grundnorm' is located on the international, European
or national level and advocates a pluralistic point of view; see also Frowein,
see note 175, 67 et seq.

183 On the idea of multiple loyalties, see also III. 2. a and IV. 3. a. The idea of
multiple identities is well known to the theory of federalism, understood as
a principle of organizing unity in diversity, d . P. Pernthaler, Allgemeine
Staatslehre und Verfassungslehre, 1996, 289; H . Kilper! R. Lhotta, Fodera­
lismus in der Bundesrepublik Deutschland, 1996, 30. Without overarching
loyalties, federal systems tend to be inherently unstable. As regards the re­
gional and the global level, it is obvious that the correspond ing identities
are much 'weaker' than on the national or local levels.This should however
not lead to the conclusion that transnational identities are impossible to
achieve. An interesting theory to conceive of identity formation beyond
the Nation State has been advanced by Breton, who uses the term 'prag­
matic solidarities', referring to the identification with systems resulting
from institutionalized factual interdependencies, d. R. Breton, "Identifica­
tion in Transnational Political Communities", in: K. Knop/ S. Ostry/ R.
Simeon/ K. Swinton (eds), Rethinking Federalism: Citizens, Markets, and
Governments in a Changing World, 1995, 41 et seq.; for a summary of
Breton's theory, see Shaw, see note 167, 266 et seq. The identification with
the system depends on the efficiency of the institutions, the "participation
in collective achievements, and on the perceived fairness of the distribution
of costs and benefits". The increased interest of non-state actors in global
issues, coupled with the demands for greater transparency and participation
rights can be viewed as signs that transnational identities are gradually
emergmg.

184 P.L. Lindseth, "'Weak' constitutionalism? Reflections on Comitology and
Transnational Governance in the European Union," Oxford Journal of Le­
gal Studies 21 (2001),145 et seq. (148); see also J.H .H. Weiler! U. Haltern/
F. Mayer, "European Democracy and Its Crit ics - Five Uneasy Pieces",
Swiss Papers on European Integration No.1 (1995),22 et seq.
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creasingly have to justify their position considering the aims and inter­
ests of the community of states represented in the international regime
in question as a whole. "In this sense, transnational governance [...Jop­
erates independently of any single government and thus represents an
emergent [.. .J politicalcommunity with regulatory interests separate
and apart from - indeed superior to - the interests of the particular
national political communities which comprise it" .185

3. The Relationship Between the Different Levels of
Governance

a. The Principle of Supremacy

Considering each level of governance as being autonomous raises the
question of how to resolve conflicts between norms originating from
different legal sources.l'" Indeed, adopting a pluralist point of view, one
has to "conclude that there is no objective basis - no Archimedean
point - from which one claim can be viewed as more authentic than
the other or superior to the other within a single hierarchy of norms.
Rather, the claims [...Jto ultimate authority [...J are equally plausible in
their own terms and from their own perspective't.W

While this view offers the advantage of "sociological realism",188
there are nevertheless good reasons to support the principle of supre­
macy of the 'higher' levels of governance in case of conflict. The first is
a factual reason: even under traditional precepts, the logic of supremacy
of higher levels of governance is generally recognised, given its impor­
tant roles of co-ordination and coherence. The principle of supremacy
of federal law vis-a-vis state, provincial or cantonal law is accepted.
Similarly, international law is recognized to be of a higher order as ex­
pressed by the principle of pacta sunt servanda, which fully applies in
international relations and triggers, if violated, state responsibility. In
European law, the doctrine of supremacy of Community law developed

185 Lindseth, see above, 148.
186 Pernice, seenote 157, 713 et seq.
187 Walker, see note 175,361 et seq.
188 MacCormick, see note 175, 264; sociological realism refers to the fact that

the institutions of a given legal system look to this legal order to assess
their competences and the validity of their actions and do not regard those
issuesas being dependent on another legal order.
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by the European Court of Justice has in practice and principle been
complied with by all Member States, despite some vociferous resistance
from several constitutional courts.!"?

The second reason in favour of supremacy of higher levels is a func­
tionalist one : a basic hierarchy between the different constitutional lev­
els is necessary to ensure the functioning of the higher levels of govern­
ance. The founding fathers of the American Constitution expressed this
point as follows:

"[.. .] we need only suppose for a moment that the supremacy of the
State constitutions had been left complete by a saving clause in their
favor. [. . .]

In fine, the world would have seen, for the first time, a system of
government founded on an inversion of the fundamental principles
of all government; it would have seen the authority of the whole so­
ciety everywhere subordinate to the authority of the parts; it would
have seen a monster in which the head was under the direction of
the members'U'?

A similar view, as regards the supremacy of the European Community
and public international law, was for example expressed by Pierre Pes­
catore:

" It is by virtue of its specific nature that Community law - and the
same holds true for public international law - pretends to suprem­
acy; the reason is that it is the law of the whole and the whole can­
not exist unless the constitutive parts subordinate their interests to
those of the whole".191

189 Seefor example the decisions "Solange I" (BVerfGE 37, 271); "Solange II"
(BVerfGE 73, 339), "Maastricht", see note 99, the decision referring to the
'Banana dispute' (2 BVLl/97) of the German Constitutional Court, and the
decisions 'Frontini' (Foro italiano 1974, Vol. I, 314), 'Granital' (Giurispru­
denza costituzionale 1984, Vol. I, 1098), und 'Fragd' (Giurisprudenza co­
stituzionale 1989, Vol. I, 1001) of the Italian Constitutional Court; for a
summary of the case law, including decisions of other Member States, see
Oppenheimer, see note 99; T. De Berranger, Constitutions nationales et
construction communautaire, 1995.

190 Hamilton/ Madison/ Jay, seenote 12,Paper No. 44 (Madison), 286et seq.
191 G. Pescatore, "Aspects judiciaires de I' acquis communautaire", RTDE 17

(1981),617 et seq. (632), "C'est en vertu de sa nature propre que Ie droit
communautaire - et la meme chose est d'ailleurs vraie du droit internatio­
nal - affirme sa superiorite; c'est parce qu'il est Ie droit du tout et que
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Without a basic hierarchy, the different levels cannot assume their
proper co-ordinating functions . The regulation of market access rights
and conditions of competition is a good example in point. We can ob­
serve that the higher level of governance provides the necessary disci­
plines and guarantees. This is the case for example in the United States
with the interstate commerce clause. The economic liberty, which is
guaranteed as a fundamental right in the German and Swiss Federal
Constitutions, ensures the same function vis-a-vis the Lander and the
Cantons, respectively. On the regional and global level, the Four Basic
Freedoms guaranteed by European Community law and the market ac­
cess rights enshrined in WTO law fulfil the same role with regard to the
states. All these guarantees, ultimately, show comparable structures
which, each on its level, exercise comparable checks and balances over
the lower level of governance.

A third reason in favour of the principle of supremacy of the higher
level of governance can be derived from participation and consent and
the binding nature of consent.l'? as expressed in the principle of pacta
sunt servanda: indeed, supremacy viewed as a system of chains of
command, of simply taking orders from above, would be illegitimate.
The five storey house does not, however, represent such a system, since
higher floors of the building are essentially constituted by lower levels
and defined by their input. The way a 'lower' level participates in the
'higher' level therefore is of key importance in order to define as to
whether that level and its claim to supremacy is legitirnate.l'"

It will not be possible to ensure democratic legitimacy of interna­
tional rules only by extending participatory rights on the national level.
To the extent that the regulatory scope and enforcement mechanisms on
supra- and international levels of governance are enhanced, they need to

l'ensemble ne peut exister qu'a la condition que les parties integrantes su­
bordonnent leurs interets aceux de l'ensemble".

192 The two reasons justifying the supremacy of ' higher' levels of governance
are also implicit in Pernice's reasoning: "[ ... ] primacy of European law in
the multilevel constitutional system of the European Union is founded on
the common decision of the peoples of the Member States to achieve a
functioning structure of political action above the State level", Pernice, see
note 157, 719, (emphasis added) .

193 On the issue of participation in the higher level of governance, see T. Cot­
tier! C. Germann, "Die Partizipation bei der Aushandlung neuer volker­
rechtl icher Bindungen: verfassungsrechtliche Grundlagen und Perspekti­
ven", in: D. Thurer/ J.F. Aubert/ J.P. Muller (eds), Verfassungsrecht der
Schweiz, 2001, 77 et seq. (94 et seq.).
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be accompanied by increasing participatory rights on that layer.194 The
growing powers of the European Parliament are an example in point.
Democratic legitimacy through elected bodies on the regional or global
level and the legitimacy, resulting from the national level participating
in the 'higher' levels through parliamentary or popular consent, should
not be viewed as competing and antagonistic principles. They both aim
at representing the citizens, by reflecting a different circle of human
identity and loyalty. Such an approach takes into account that individu ­
als are not only simultaneously members of the commune, the canton,
the state, but are increasingly also being affected by transnational issues,
and therefore want to be heard directly, as members of regional or
global polities. In Miiller's words, the "segmentation of the subject calls
for a more differentiated system of representation". 195

b. Exceptions to Supremacy

Both reasons justifying the principle of supremacy - participation and
consent on the one hand, and functionalism, on the other hand - have
their limits. Therefore, we regard the principle of supremacy as an or­
dering principle, which does not apply in an absolute manner. It is
therefore important to design criteria under which lower levels and sto­
reys may prevail over higher ones. Today, many Constitutions claim to
do so in a general manner. The United States, for example, do not rec­
ognize international law as being superior to Constitutional law. The
European Community, in effect, does not accept the supremacy of in­
ternational treaties over primary law. Under a doctrine of multi-layered
governance, these traditional doctrines are over-broad. They need to be
limited to constellations where primacy of national law can be justified.
The doctrine of preserving the core of human rights, as defended by the
German Constitutional Court.l'" is appropriate from this perspective.
Higher norms cannot prevail to the extent that they infringe inalienable
rights of citizens. This is an important safeguard which provides confi-

194 Cottier, "The Impact from Without", see note 160,219; Saladin, see note
172,246 et seq.

195 J.P. Muller, "Kants Entwurf globaler Gerechtigkeit und das Problem der
republikanischen Reprasentation im Staats- und Volkerrecht", in: P. Zen­
Ruffinen/ A. Auer (eds), De La Constitution. Etudes en l'honneur de [ean­
Francois Aubert, 1996, 133 et seq. (151).

196 See the decisions 'Solange 1', 'Solange II', 'Maastricht' and the decision re­
ferring to the 'Banana dispute', see note 189.
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dence and allows citizens to embark on multi-layered governance in the
first place.197

Similarly, direct effect of higher law may be denied to the extent that
it does not correspond to procedures allowing for appropriate demo­
cratic participation, and similar legitimacy as comparable ones under
national law.198 To the extent the national Constitution prescribes that
certain issues have to be regulated in statutes adopted by the national
parliament, or, in the case of Switzerland, have to be subject to a popu­
lar vote, the principle of legality requires similar modes of participation
when the same issue is regulated by treaty law. This is to avoid demo­
cratic procedures being undermined by an excessive transfer of treaty­
making powers to the executive branch. If the requirements of the prin­
ciple of legality are not met, it is necessary to seek transformation and
formal adoption on the appropriate level. Direct effect should be ex­
cluded in such constellations, and the Courts should be given the power
to instruct legislators to properly implement the agreement within a
certain period of time. Failing such implementation, they would return
to direct effect in order to honour the agreement. Moreover, the princi­
ples of good faith and pacta sunt seruanda, entail in our view, the duty
of states to adapt their domestic constitutional law so as to provide for
adequate participation mechanisms before the ratification of a treaty.'?"
The constellations in which direct effect of international law can be jus­
tifiably denied should thus be rather limited. Again, this is a safeguard

197 See Cottier! Hertig, see note 12,25.
198 On this issue, see Cottier, "Einleitung und Synthesen", see note 160, 9 et

seq. and D. Wiiger, "Die direkte Anwendbarkeit staatsvertraglichen
Rechts", in: T. Cottier! A. Achermann/ D. Wiiger! V. Zellweger, Der
Staatsvertrag im schweizerischen Verfassungsrecht. Beitriige zum Verhiiltnis
und methodischer Angleichung von VoLkerrechtund Bundesrecht , 2001, 95­
253; a very concise summary can be found in Cottier! Hertig, see note 12,
25 et seq.

199 In Switzerland, an amendment of the federal Constitution, accepted on 9
February 2003, extend s the facultative referendum to all state treaties which
contain important legislative provisions or the implementation of which
require the adoption of a federal statute (see the new article 141a § 1 of the
Federal Constitution). So as to secure the effective legislative implementa­
tion of ratified treaties, the Federal Constitution enables the Parliament to

include the implementing legislation in the vote on the state treaty itself
(new article 141a § 2). This solution avoids the contradictory situation
where an international treaty is ratified but cannot be complied with be­
cause the implementing legislation is challenged in a subsequent referen­
dum.
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200

assuring that the fundamental role of law and legislation is maintained
even if exercised in the form of international agreements. It combines
monism and dualism from a perspective of legitimate multi-layered
governance.

Further exceptions to the principle of supremacy may be justified
taking into account other fundamental values of a polity, such as, in the
case of Switzerland, the institutions of direct democracy.P? In effect,
under the Swiss federal Constitution, a popular initiative aiming at the
revision of the Constitution is admissible to the extent that it does not
violate the peremptory norms of public international law.201 A con­
trario, the validity of an initiative contrary to other norms of interna­
tionallaw would be upheld. Such a conflict of norms seems unsatisfac­
tory from a legalistic point of view which emphasizes the need for co­
herence and clear rules of conflict. However, from a sociological point
of view, limited exceptions to the principle of supremacy may be neces­
sary to further the acceptance of higher levels of governance in a dy­
namic process of interfacing different layers. Indeed, absolute suprem­
acy of 'higher law' may overstrain a system whose level of integration
is, compared with classical nation states, relatively low, and, in the end,
be counter-productive. It does, for example, not come as a surprise that
the principle of supremacy, which is recognized in many federal
states,202 is not unconditionally accepted in less integrated polities such
as multinational federations.P! In those cases, precedence of 'higher'

On this issue, see Cottier! Hertig, see note 12, 18 et seq.
201 Arts 194 § 2 and 129 § 3 of the Swiss Federal Constitution.
202 Cf. article 49 of the Swiss Federal Constitution; article 6 of the Constitu­

tion of the United States;article 31 of the German Constitution; article 109
of the Australian Constitution.

203 In Canada, for example, the Canadian Charter of fundamental rights con­
tains, as a concession to Quebec, the so called 'notwithstanding clause',
which enables a province to derogate from a provision of the Charter for a
limited period of time. Quebec has used this derogation so as to uphold the
validity of its famous 'French only' legislation, see M. Nemni, "Ethnic Na­
tionalism and the Destabilization of the Canadian Federation", in: B. de
Villiers (ed.), Evaluating Federal Systems, 1994, 148 et seq. In Belgium, no
supremacy clause was introduced into the federal constitution, which was
explained by the centrifugal character of the Belgium federation. The rela­
tionship between federal law and the law of the regions is viewed not in
terms of a hierarchy but as two distinct coordinated legal orders, which op­
erate in their respectivespheres of competencies, see A. Alen, Der Foderal­
staat Belgien: Nationalismus-Foderalismus-Demokratie, 1995, 35; F. Ler-
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law will only be tolerated if the 'higher' level of governance shows a
high degree of sensitivity for the core values of 'lower' levels.

It is submitted that the principles set out above also apply domesti­
cally. From this perspective, it is perfectly conceivable to deny the im­
plementation of federal law if it violates core freedoms protected under
a provincial constitution. In the end, it is a matter of looking at law
from the point of view of the individual. The system as a whole must
protect its rights. These rights may be found on different levels and in­
teract and sometimes compete with other levels, the different layers es­
tablishing safeguards with regard to both 'higher' and 'lower' layers.

To sum it up, the doctrine of the five storey house entails the idea of
communication between different levels. It starts from the presumption
of hierarchy, but may allow for derogations to the extent that it is re­
quired by the protection of rights.

4. The Normative Interaction Between the Different Layers of
Governance

The idea of process, communication and interaction, rather than me­
chanical precedence of 'higher' levels over 'lower' levels of governance,
is important to understand how the constitutional system is evolving
towards greater coherence, ensuring that adequate safeguards are estab­
lished at the appropriate level of governance and that the system as a
whole responds to the precepts of traditional constitutionalism. It is
important to protect life, liberty and property, and to pursue the goals
of human welfare and development in non-discriminatory economic
law. But these guarantees and goals need not be present on all levels of
governance alike. The evolution of human rights protection is an exam­
ple in point to analyse the interaction of different layers of governance.

Domestically, human rights are not explicitly guaranteed in commu­
nal constitutions, sometimes not even on the provincial level. They are
protected by the Federal Constitution, but take effect on all domestic
levels of governance. Likewise, these guarantees need not necessarily be

quin-De Vischer, "Les regles de droit", in: F. Delperee (ed.), La Belgique
[ederale, 1994,210 et seq. (210). The constitutional courts of some Member
States of the European Union have adopted a similar view with regard to
the relationship between the EC legal order and the national legal order
(see for example the decision 'Granital' of the Italian Constitutional Court,
Giurisprudenza costituzionale 1984, Vol. I, 1098).
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protected on the fourth or fifth level and apply to international or re­
gional organizations. It suffices in principle that these rights are effec­
tively protected by one of the layers, prevailing over others in this re­
spect. The protection of fundamental rights within international and
supranational institutions may, however, become necessary to the ex­
tent that these organizations themselves represent a threat to human
rights and to the extent that the protection by other layers of govern­
ance bears the risk of disruption and legal uncertainty.

The advent of human rights protection in European Community
law is an important illustration of this process.P' Conceived as an in­
strument of economic integration, the Treaty of Rome was limited to
the Four Basic Freedoms, aimed at securing market access within the
area of the European Community. This functional approach did not re­
quire a bill of rights on that level of governance. However, it soon be­
came obvious that European Community legislation, although at the
beginning mainly limited to the economic sphere, could conflict with
fundamental rights protected by the national constitutions of the Mem­
ber States and the European Convention on Human Rights. As a con­
sequence, some national constitutional courts made it clear that they
were not willing to accept the supremacy of European Community law
if fundamental rights were not effectively guaranteed.P'' The risk that
national courts would subject Community law to national constitu­
tional law, at the price of piercing the doctrine of supremacy in some
cases, was an important incentive for the European Court of Justice to
recognize fundamental rights as general principles of European Com-

204 Among the vast literature on this issue, see for a succinct summary, P.
Craig/ G. De Biirca, EU Law, Text, Cases, and Materials, 2003, 317 et seq.;
for a comprehensive study on the EU's human rights policy, see P. Alston
(ed.), The EU and Human Rights, 1999.
The development of the protection of fundamental rights within the EC re­
sembles the advent of human rights protection in Switzerland, in as much
that the Swiss Federal Constitution of 1848/1874 did not comprise a com­
prehensive catalogue of fundamental rights. Similarly to the fundamental
freedoms enshrined in the Treaties of Rome, the fundamental rights pro­
tected by the Swiss Federal Constitution, in particular the freedom of es­
tablishment and the economic freedom, were mainly rights aimed at elimi­
nating trade barriers between the cantons, see T. Cottier! B. Merkt, "La
fonction federative de la liberte du commerce et de l'industrie et la loi sur Ie
marche interieur Suisse: I'influence du droit europeen et du droit interna­
tional economique," in: P. Zen-Ruffinen/ A. Auer (eds), De La Constitution.
Etudes en l'bonneur de [ean-Francois Aubert, 1996,449 et seq.

205 See note 189.
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munity law,206 which are derived from the constitutional traditions
common to the Member States207 and the "international treaties for the
protection of Human Rights on which the member states have collabo­
rated or of which they are signatories",208 the European Convention on
Human Rights being of particular significance in this respect.P?

Apart from national constitutional courts, the European Court of
Human Rights has also given an important impetus in securing the
protection of fundamental rights in the European Community legal or­
der. Indeed, the Court has made it clear that the delegation of sovereign
powers to international organizations does not free the Member States
from their obligations under the European Convention on Human
Rights. On this basis, the Court has declared actions brought against
the Member States collectively for breach of the European Convention
on Human Rights by an act of another international organization ad­
missible.U? In doing so, the European Court of Human Rights can in­
directly check the compatibility of European Community acts with the
European Convention on Human Rights, although the European
Community has not adhered to the Convention, which amounts to es­
tablishing a material hierarchy between regimes of human rights pro­
tection and other international regimes.

206 Case 29/69, Stauder v. City of Ulm, ECR 1969, 41. See also Internationale
Handelsgesellschaft v. Einfuhr und Vorratsstelle fur Getreide und Futter­
mittel, ECR 1970, 1125 : "Recourse to the legal rules or concepts of na­
tional law in order to judge the validity of measures adopted by the insti­
tutions of the Community would have an adverse effect on the uniformity
and efficacy of Community law. The validity of such measures can only be
judged in the light of Community law. [.. .] Therefore the validity of a
Community measure or its effect within a Member State cannot be affected
by allegations that it runs counter to either fundamental rights as formu­
lated by the constitution of that state or the principles of a national consti­
tutional structure. [.. .] However, an examination should be made as to

whether or not any analogous guarantee inherent in Community law has
been disregarded. In fact, respect for fundamental rights forms an integral
part of the general principles of Community law protected by the Court of
Justice".

207 Case 11170, Internationale Handelsgesellschaft v. Einfuhr und Vorratsstelle
fur Getreide und Futtermittel, ECR 1970, 1125 at § 4.

208 Case 4/73, Nold v. Commission, ECR 1974, 491 § 13.
209 See for example Case 222/84, Johnston o. Royal Ulster Constabulary, ECR

1986,1651, § 18; Case C-260/89, Ellinki Radiophina Tileorassi AE (ERT) v.
Dimotiki Etairia Pliroforissis and others, ECR 1991, I 2925, § 41.

210 See the judgment Matthews v. UK, of 18 February § 34-35.
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The fundamental rights. doctrine of the European Court of Justice
was thus - and still is - being shaped interactively, in a dialogue with
national Constitutional law and the European Court of Human Rights,
with fundamental rights being defined with input from both national
and international law, i.e. the constitutional traditions common to the
Member States and international human rights treaties, respectively.

Tendencies of national constitutional law "to transport values from
the domestic order to the supra-national and international legal or­
ders"211 can also be observed with regard to general principles of law,
such as equity, transparency, non-retroactivity, proportionality, the
protection of good faith and the doctrine of abuse of rights, which pro­
vide important corner stones of an overall constitutional system and
make essential contributions to the constitutionalizing processes occur­
ring within higher levels of governance.

Conversely, due to the constitutionalization of European and inter­
national law, precepts of constitutionalism are increasingly secured on
'higher' levels and reflect upon national Constitutional law. To take up
the same example - the protection of fundamental rights within the
European Union legal order - the European Court of Justice did not
only recognize human rights as binding on the European Community
institutions. It also held in subsequent case law that the Member States
were subject to the same rights within the field of European Commu­
nity law, namely when they implement European Community rules or
derogate from the Four Basic Freedoms. More generally, European
Union law explicitly subjects accession and membership of states to the
respect of the principles of liberty, democracy, fundamental rights and
freedoms and the rule of law.212 It also establishes an enforcement pro­
cedure to ensure compliance with these principles.i'? These provisions
are in line with the idea, underlying the international human rights in-

211 Hobe, see note 8, 663; an interesting example in this respect is article 23 of
the German Constitution, which subordinates the delegation of powers to
the EU to the respect of core principles: "To realize a unified Europe,
Germany participates in the developmentof the European Union which is
bound to democratic rule of law, social, and federal principlesas well as the
principle of subsidiarity and provides a protection of fundamental rights
essentially equivalent to that of this Constitution. The federation can, for
this purpose and with the consent of the Senate, delegate sovereign pow­
ers" .

212 Article 6 in relation with article7 and 49 of the EU Treaty.
213 Article 7 of the EU Treaty.
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struments and the establishment of the ICC, that the protection of these
essential guarantees should not be left to states alone.

The overall picture thus already shows a dialectical relationship
between the different levels of governance, a communicative constitu­
tional process which slowly brings about a continuing rapprochement
of the different levels of governance.I'" It may help to gradually define
minimal constitutional standards which all layers have to meet.

Twenty-first century constitutionalism therefore is characterised by
establishing effective safeguards on different levels. While the Consti­
tution remains centre stage, additional levels increasingly act to bring
about coherence among different constitutional layers, to interface
them. Moreover, they increasingly serve to monitor them. Custodis
custodiae!

5. The Allocation of Powers

In a multilayered system, defining the relationship and the boundaries
between the different levels of governance are essential const itutional
functions. To this effect, we cannot limit our analysis to the question of
supremacy discussed above. We also need to address the issue of de­
limitation of jurisdiction or competence between different layers.2l S

Following the traditional model of power allocation in federal states,
such as Switzerland, powers of the federal government need in princi­
ple216 explicit enumeration, while the federal entities otherwise remain
uninhibited or sovereign.I'? In decentralized polities, such as the United
Kingdom, the opposite approach generally prevails: competences which
are not explicitly attributed to regional governments stay with the cen­
tral government. Both approaches adopt a pattern of allocation which
follows the ideal of assuming the respons ibilities for separate tasks and
walks of life.

214 Peters , see note 59, 213; Frowein, see note 175, 66, who talks about the
"dialectical homogenizing effect of the EC" (translated by the authors).

215 The following passage draws on Cottier, see note 156.
216 Most federal systems know the category of implied powers, which are

however rarely used in Switzerland.
217 See article 3 of the Swiss Federal Constitution.
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a. The Limits of Traditional Pattern of Power Allocation

The traditional model fits a two or three storey house, contained in the
nation state, and a system where the scope of regulatory powers and
functions of public authorities is relatively limited. It is however bound
to run into problems in a five storey house with law-making on the re­
gional and global levels, and regulatory needs in general, increasing.
This is so for the following reasons. Firstly, the gradual shift from the
liberal to the welfare state and the important changes in the field of sci­
ence and technology have substantially enhanced regulatory needs.
Public powers have increased dramatically and become more complex,
which makes it more difficult to clearly define competence allocation.
Instead, realities have produced over time a wide entanglement of
mixed and joint competences. Secondly, more and more fields are ad­
dressed by rules of European and international law. Looking at regula­
tory approaches both in the European Union and on the global level of
the WTO and other international fora, it is important to note that these
regulations are generally not of a comprehensive nature. They address
key issues and points necessary to bring about the degree of harmoni­
zation required with a view to overcoming, for example, excessive trade
barriers. International and regional regulation, therefore, is piece-meal
and needs to be complemented, if not implemented, by rules of the first
three floors of the constitutional building.218

More importantly in the present context, international rules do not
respect and follow allocations of powers in a given federal or devolved
structure. Agreements, regulations and directives of the European
Community or international treaties may partly affect the jurisdiction
of the federal or central government, and partly of the sub-national,
federal or regional entities. As a matter of international or European
law, the central or federal government is responsible for implementation
and compliance although it often does not have explicit jurisdiction to
compel the sub-national entities to implement and comply with rules
falling under their jurisdiction.P?

218 On this point and related matters see Cottier, see note 31, 217 et seq.
219 A good and telling example in this context is the regulation of government

procurement in Switzerland. Overall rights and obligations are defined by
the WTO Agreement on Government Procurement. Since the Federal
Government has very limited powers to regulate the matter for the Can­
tons, it only enacted a comprehensive bill on government procurement for
the federal entities. Limited rules on non-discrimination are contained in
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The same problem can be observed in the European Union, which
has itself become an important actor on the international scene. Since
the external treaty making power of the European Community does
not correspond to the internal constitutional division of powers be­
tween the European Community and the Member States, the European
Community is liable for compliance with international law without
having any means of enforcernent.P?

The increase of international and supranational rules thus bears the
potential of considerably shifting and upsetting the balance of tradi­
tional constitutional patterns. From the point of view of the 'higher'
levels of governance, this situation is unsatisfactory since they do not
have the powers to implement and enforce obligations on the 'lower'
levels, yet have to assume international responsibility. From the per­
spective of the 'lower' levels (namely the second or third storey), the
situation is equally disturbing: the internal division of competences
with respect to the immediately superior level of governance (the third,
respectively the fourth storey) is being eroded by another 'higher' layer,
namely the fourth, respectively the fifth storey.

220

the internal market bill, partly with differing rules (in social standards)
from the Federal Procurement Act. The Cantons undertook to harmonize
the matter in an interstate compound, partly inconsistent with the internal
market bill, and further legislation exists within the Cantons on the matter,
see T. Cottier! B. Merkt, "Die Auswirkungen des Welthandelsrechts der
WTO und des Bundesgesetzes iiber den Binnenmarkt auf das Submissions­
recht der Schweiz", in: R. von Biiren/ T. Cottier (eds), Die neue schweize­
rische Wettbewerbsordnung im intemationalen Umfeld, 1996, 35 et seq.,
with an Annex containing the WTO Agreement on Government Procure­
ment in English, 163 et seq. Since the entry into force of the bilateral
agreements between Switzerland and the European Union on 1 June 2002,
public procurement has also been governed by a specific agreement on this
issue, which builds on and complements the WTO agreement on public
procurement, see T. Cottier! E. Evtimov, "Die sektoriellen Abkommen der
Schweiz mit der EG: Anwendung und Rechtsschutz", Zeitschrift des Ber­
nerJuristenvereins 139 (2003), 84 et seq.
A good example is the Agreement on Trade Related Intellectual Property
Rights, which also contains a substantial portion on civil and administrative
procedures, for which the EC does not have any internal jurisdiction to
regulate. These provisions enlarge responsibilities of the EC in external re­
lations, but leave the matter to Member States dome stically, the EC having
no jurisdiction to enforce these rules contained in a so-called mixed agree­
ment.
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b. Reallocation of Powers
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Although it is often perceived as such, the allocation of powers is not a
one way street, leading inexorably to the demise of the Nation State and
the erosion of sub-national layers: instead of transferring regulatory
powers to the fourth and fifth floor of the building, regional and global
liberalization and market integration lead to new constitutional prob­
lems on the first, second and third floors. They bring about new tasks
which, in the past, have not existed to the same extent. Take the exam­
ple of social and economic integration of foreign residents and their
families with a different cultural background. With the globalization of
the economy and communications and decreasing costs for transporta­
tion, traditional communities have to cope with an increasing number
of foreigners . Like most European countries, Switzerland, for instance,
has become a destination of immigration, not so much for Europeans,
but from cultures overseas.P' Rights and obligations of this segment of
the population - amounting to some 20 per cent in Switzerland ­
need to be addressed and better defined in constitutional law. The Con­
stitution should not remain silent with respect to one fifth of the popu­
lation. It ought to recognize the core functions of integrating foreign
nationals and residents, to establish principles, rights and obligations, to
provide for programs and set forth the interaction of the national and
sub-national responsibilities in the field. The Constitution has to be a
factor of integration not only for the nationals, but for all humans living
under its umbrella in a given society.

c. Shared and Interlocked Powers

Globalization and regionalization thus lead to allocation of powers
both from 'lower' to 'higher' and from 'higher' to 'lower' levels of gov­
ernance. Nevertheless, it is the former aspect which is commonly per­
ceived by the citizens, resulting in demands of 'renationalization'v'P

221 See T. Straubhaar, "Auswirkungen des freien Personenverkehrs auf die Mi­
gration in Westeuropa", Swiss Papers on European Integration, No. 4
(1996), 13 et seq.; and D. Chambovey, "L'impact potentielde la librecircu­
lations des personnes avec les pays de l'Espace economique europeen sur
les fluxmigratoires en Suisse", Swiss Papers on European Integration No.4
(1996),37 et seq.

222 See Dickeet aI., seenote 20, 27 et seq.
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calls for subsidiarity,m and efforts to re-establish a more clear-cut divi­
sion of competences.P" To the extent that many problems cannot be ef­
ficiently addressed on the national level, ' renationalization' does not
offer a practicable solution. What would be gained in terms of decision­
making autonomy would be lost in terms of efficiency and substantive,
output oriented, legitimacy. Adopting a pattern of allocation which
follows the ideal of assuming the responsibilities for separate tasks and
walks of life reflects the wish to establish an intangible core of sover­
eignty safe from any intrusion from outside. Although such desire is
understandable from a psychological point of view, the allocation of ex­
clusive competences often fails to provide workable solutions.F''
Moreover, we argue that it may conflict with the idea, expressed in the
principle of subsidiarity, that governance should be carried out as close
to the citizens as possible.P''

Some examples may illustrate the difficulties in dividing policy fields
into exclusive spheres of competences: most people will intuitively

223 The principle of subsidiarity, which plays an important role in the Euro­
pean Union, is increasingly also referred to with a view to limiting compe­
tences of the global level. See R. Howse, "Symposium: The Boundaries of
the WTO: From Politics to Technocracy - and Back Again: The Fate of the
Multilateral Trading Regime", AJIL 96 (2002), 94 et seq. (112); J. Bour­
geois, "Subsidiarity" in the WTO Context from a Legal Perspective", in:
M. Bronckers/ R. Quick (eds), New Directions in International Economic
Law. Essays in Honour ofJohn H. Jackson, 2000, 35 et seq.; R.O. Keohane/
j.S. Nye Jr., "Introduction", in: J.S. Nye Jr.l J.D . Donahue (eds), Govern­
ance in a Globalizing World, 2000, 37 et seq.

224 See the Declaration 23 of the Treaty of Nice (Declaration on the Future of
the European Union), which enumerates, among the issues to be addressed,
"how to establish and monitor a more precise delimitation of powers be­
tween the EU and the Member States, reflecting the principle of subsidiar­
ity ".

225 See G . De Biirca, "Reappraising Subsidiarity's Significance after Amster­
dam", The Jean Monnet Working Paper No.7 (1999), 4 et seq.; id., "Setting
Constitutional Limits to EU Competence?", Francisco Lucas Pires Working
Papers Series on European Constitutionalism, Working Paper No.2 (2001),
15 et seq. and R. Dehousse, "Reflexions sur la naissance et l'evolution du
principe de subsidiarite", in: F. Delperee (ed.), Le principe de subsidiarite,
2002,361 et seq . (364 et seq.),

226 See also N. MacCormick, "A Comment on the Governance Paper", The
Jean Monnet Working Paper No. 6 (2001), 172; Lerquin-De Vischer,
"Existe-t-il un principe de subsidiarite", in: F. Delperee (ed.), Le principe de
subsidiarite, 2002, 21 et seq.
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agree that cultural matters should not be governed on the European but
on the national or local level, whereas market liberalization requires
concerted action on the supra- or international level. The free move­
ment of goods and services, however, will necessarily touch upon cul­
tural issues, such as film, broadcasting, music, the import and export of
art objects.

In contrast, people will generally view environmental protection as a
global concern. Whereas it is true that problems such as global warming
cannot be efficiently resolved without international cooperation, other
problems pertaining to the protection of the environment, such as ur­
ban planning, need in turn to be addressed on 'lower' levels of govern­
ance. Moreover, transboundary environmental problems do not need to
be regulated comprehensively on the global level. To take the example
of global warming, international law may prescribe the goal to be
reached in terms of CO2 reduction, while it is up to 'lower' levels of
governance to choose the means to reach that aim and to implement
them.

As these examples show, it would thus not be feasible to attribute an
exclusive competence in the field of environmental protection or cul­
ture to one level of governance. Critics may object that it would be pos­
sible to either subdivide these policy fields, by distinguishing, for ex­
ample, global warming, urban planning, protection of forests and
moors, or laying down exceptions in competence clauses, for example
by attributing an exclusive competence for cultural issues to local gov­
ernance, with the exception of measures pertaining to market liberali­
zation. Both approaches have their limits. Constitutions cannot address
all the relevant issues and exceptions in a given policy field without
losing their character of fundamental charters of a political order and
becoming highly technical texts, inaccessible to most citizens. Too de­
tailed regulations would also contradict the requirements of both sta­
bility and flexibility: constitutions should be open and flexible enough
to evolve with the political community without requiring too frequent
amendments.

In Dehousse's words, the main obstacle to a pattern of exclusive
power allocation is that reality cannot be cut in neat slices and distrib­
uted to different authorities.P? If the concept of exclusive competences
is to be rejected, what other options may help to define the substantive
powers of the different levels of governance? An efficient solution
should in our view combine both substantive and procedural remedies.

227 Dehousse, see note 225, 364, tran slated by the authors.
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d. Substantive Remedies
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Substantive remedies mainly rely on the principle of subsidiarity to act
as a corrective device against centralizing tendencies of 'higher' levels of
governance and the correlated erosion of national and local cornpe­
tences. In general terms, the principle of subsidiarity implies that a cer­
tain issue should only be governed on a 'higher' level of governance if it
cannot be appropriately addressed on a 'lower' level. As is frequently
pointed out, the criterion of 'appropriateness' is itself a fluid concept
which can be defined in different terms.228 Should, for instance, the
'higher' level of governance address an issue only if it cannot be re­
solved at all on the lower level or as soon as a more efficient solution
may be obtained on the 'higher' level?229 The first approach focuses
mainly on process, i.e. the concern to ensure adequate participation of
the people affected by the decision. It takes into account that citizens
identify more strongly with 'lower' than with 'higher' levels of govern­
ance.230The second approach emphasizes the outcome, stressing the ca­
pacity of a particular level of governance to effectively deal with a cer­
tain issue.P' Similarly to the principle of proportionality, the principle
of subsidiarity thus requires balancing different interests. This implies,
in our view, that both aspects - process and outcome - should be
taken into account.P? Instead of attributing a policy field to one level of
governance, the principle of subsidiarity will in many cases call for
regulatory powers being spread over different levels of governance.
Whereas it may be necessary for 'higher' levels to set some common
standards in a policy field, by enacting framework regulations (Rah­
mengesetze),233 or opting for some 'softer' instruments, such as recom­
mendations, further elaboration should and can often be left to the

228 See for instance De Biirca, "Reappraising Subsidiarity's Significance", see
note 225,9.

229 See A. Dubach, "Integration und Subsidiaritat", Swiss Papers on European
Integration No.8 (1996), 1 et seq. (18).

230 De Burca, see note 225, 12.
231 For the distinction of 'process' and 'outcome', see De Biirca, "Reappraising

Subsidiarity's Significance", see note 225, 4.
232 For a definition of the subsidiarity principle taking into account both the

democratic principle of governance as close to the citizens as po ssible and
efficiency, see MacCormick, see note 226, 172: "governmental tasks should
be carried out at a level as close to the citizens affected as is consistent with
equity and with efficiency in the pursuit of common goods ."

233 See Cottier, see note 156,88.
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' lower' levels of governance. As the experience of the European Com­
munity has shown, a flood of detailed regulations delegitimizes Euro­
pean governance. Anecdotes frequently related by sceptical European
Union citizens mock the bureaucratic European Community regulating
issues of such great importance as the labelling of shoes.P" Limiting the
action of 'higher' levels of governance mainly to framework regulations
implies that an issue can rarely be attributed to one level of governance
alone 235 and that we are «fated to live with multiple levels of govern­
ment".236Many, if not most policy fields, need to be shared between the
second, third, fourth, and increasingly also the fifth floor of the consti­
tutional building, which makes attempts to identify exclusive spheres of
jurisdiction an ineffective tool of power allocation. A more flexible so­
lution, consisting for example in listing the policy fields which should
be predominantly exercised on a certain level of governance.P? without
categorically excluding the intervention of other levels, would combine
the advantages of transparency and a necessary amount of flexibility.
Such an approach will however only be politically acceptable if it is ac­
companied by effective procedural safeguards.

e. Procedural Remedies

Procedural remedies to compensate for the loss of powers due to the
internationalization of law-making consist in reinforcing both direct-"
and indirect-'? participatory rights of 'lower' levels of governance in the
decision-making processes on 'higher' levels. The relationship between
different levels is thus revealed by the notions of symbiosis and conso­
ciation, rather than strict separation of regulatory domains and tasks.240

The more lower levels of governance have a say in the decisions taken
,- _/

234 The example of shoe labelling was mentioned in the first report of the
Commission on subsidiarity as an example in which EC legislation was
abandoned, d . Dehousse, see note 225, 363.

235 SeeDe Biirca,"Reappraising Subsidiarity'sSignificance", see note 225,4.
236 MacCormick, see note 226, 172.

237 Dehousse, see note 225, 365.

238 By direct participation, we refer for example to the Council of Ministers,
which enables the Member States to take part in the law-makingprocedure
on the EC level.

239 By indirect participation, we mean for example procedures allowing sub­
national entities to influence the position national authorities will defend
on the regional and international level.

240 P. Taylor, The European Union in the 19905, 1996, 181.
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242

on 'higher' levels, the less important clear cut allocations of powers are.
The rising popularity of the principle of subsidiarity in the European
Community is a good example in point: it was only with the advent of
majority ruling in the Council and the increasing impact of the Euro­
pean Parliament and the correlated diminished influence of the Member
States in the decision-making procedures on the regional level that the
idea of subsidiarity arose and then became a household name.241 Job
allocation therefore is inherently linked to decisional processes within
the respective constitutional level, and it is here, in our view, that reme­
dies should be sought in the first place.

Procedural solutions should not be limited to compensating the lack
of exclusive jurisdiction to prescribe by appropriate representation on
higher echelons of the constitutional order. They should also entail the
duty of law and decision-making institutions to consult with national
and regional institutions before initiating new legislative acts and to
justify why the envisaged action cannot be appropriately dealt with by
a 'lower' level of govemance.Pf As the experience of most federal states
and the European Union has shown, constitutional courts, or the
European Court of Justice, respectively, often uphold centripetal ten­
dencies of the legislative and executive branch based on a teleological
interpretation of federal or European Community law.243 Effective po-

241 Cottier, see note 156, 88 et seq.; Dehousse, see note 225, 362.
See Bausili, see note 105, 8; De Biirca, "Reappraising Subsidiarity's Signifi­
cance", see note 225,33 et seq.

243 See Weiler! Haltern, see note 108, 443; So far, the ECl annulled acts of
Community institutions for breach of the principle of proportionality or
legality, but never for violation of the principle of subsidiarity, d. Bausili,
see note 105, 10, footnote 24.
The teleological interpretation of EC law by the ECl, expressed in the 'ef­
fet utile' doctrine, has, as pointed out above, met with resistance from na­
tional constitutional courts. See on this subject the Maastricht decision by
the German Constitutional Court, see note 105.
On the global level, in the framework of the WTO, the concern of the
Member States to prevent a dynamic interpretation of WTO law by the
panels resulted in the adoption of article 3 § 2 of the Dispute Settlement
Understanding (DSU). This provision reads as follows : "The dispute set­
tlement system of the WTO is a central element in providing security and
predictability to the multilateral trading system. The Members recognize
that it serves to preserve the rights and obligations of Members under the
covered agreements, and to clarify the existing provisions of those agree­
ments in accordance with customary rules of interpretation of public inter­
national law. Recommendations and rulings of the DSB cannot add to or
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licing of boundary disputes may thus require that a different tribunal,
consisting of representatives of both levels of governance affected by
the controversy would settle such disputes.s" On the European Com­
munity level, representatives of the regions or cantons should also be
granted standing before such a tribunal, so as to avoid national govern­
ments eroding the internal division of competences by legislating a cer­
tain issue on the Community leve1.245

6. The Role of the Judiciary

Twenty first century Constitutionalism will also allow developing more
coherent views on the role of the judicial branch in international eco­
nomic law. The current situation is marked by a dichotomy between
domestic review and international review. The current paradoxes may
be assuaged.s" while international judges today in the WTO tend to
apply a relatively intrusive standard of review, scrutinizing de novo na­
tional legislation or administrative action for compliance with WTO
law, the review of their colleagues on regional or national levels is char­
acterized by relative restraint, they often limit judicial review to the ex­
tent that all decisions not considered capricious and arbitrary will es­
cape judicial protection. International review reflects the functionalist
tradition of GATT whose focus is on trade liberalization, whereas the
attitude of the domestic courts is marked by the traditional perception
of constitutionalism being limited to the domestic sphere: foreign rela­
tions, including external economic relations, are still considered the pre­
rogative of an unrestrained executive branch.P'? This paradox cannot be
overcome on the basis of current precepts of administrative and inter-

diminish the rights and obligations provided in the covered agreements".
(emphasis added). The same obligation is also laid down in art. 19 § 2 DSU.

244 Such proposals have been made by Weiler! Haltern, see note 108, 447;
MacCormick, see note 226, 181; the need for external control is also
stressed by Bausili, see note 105,5 et seq.

245 MacCormick, see note 226,181; Bausili, see note 105,6.
246 The following section is drawn on T. Cottier! M. Oesch, "The Paradox of

Judicial Review in International Trade Regulation: Towards a Comprehen­
sive Framework", in: T. Cottier! P.C. Mavroidis (eds), P. Blatter (associated
editor), The Role of the Judge in International Trade Regulation: Experi­
ence and Lessons for the WTO, The World Trade Forum Vol. 4 (forthcom­
ing).

247 See under II. 1.
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national law looked upon as belonging to very different walks of life
and systems. More coherent standards of review and a more appropri­
ate role of the judiciary can only be created if we regard all levels as
forming part of one system operating under the idea of constitutional­
ism: national courts would generally be required to adopt a stricter
standard of review on the basis that the principle of separation of pow­
ers and the rule of law apply both to domestic and international law
alike. WTO panels' attitude would in turn need to shift from a func­
tionalist to a constitutional approach, which would allow for a more
nuanced balancing between market access rights and other legitimate
policy concerns. We suggest that standards of review should be deter­
mined on all levels based on the criteria of justiciability, i.e. the question
as to whether a court is suitable to decide a particular issue, or whether
the matter should be left to the political process. Again, there will be
differences, as courts enjoy different roles and positions in different
constitutional systems. These differences can be taken into account, as
the matter of justiciability cannot be isolated from the constitutional
situation of a court in a given system. But it will allow an assessment of
the position of the court based on common criteria and an identification
of minimal standards of judicial review, which the higher level of gov­
ernance will need to apply in order to fulfil its role of providing checks
and balances and defend the rights of those who are not represented in a
particular polity.

v Conclusion

The attempt to sketch a doctrine of 21st century Constitutionalism
roots in practical problems encountered in constitutional, regional and
international law in coping with the challenges of regionalization and
globalization. It is not an effort to please theory, but to assist in devel­
oping tools which allow legislators, executive and judicial branches of
government to cope with the complex interaction of different regula­
tory issues. We do not believe that current disputes relating to the con­
cept of 'constitution' are an ample basis to address these practical
problems. Attempts to determine whether the European Union, or the
WTO, for instance, already have a constitution or should and are able
to have one tend to polarize the debate by apprehending complex po­
litical and social realities in black and white terms and focus too nar­
rowly on a single level of governance. We submit that a limitation of
constitutionalism to the Nation State clearly is no longer suitable to
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structure the interaction of different layers of governance in a fruitful
manner. Globalization and regionalization have resulted in the transfer
of many regulatory issues from the national to the regional and global
level. Due to this process of de-nationalization, new levels of govern­
ance have emerged on the regional and global level which need to be
interfaced with the national and subnational levels: defining the rela­
tionship and interaction between the different levels of governance is an
important task that modern constitutionalism has to achieve.

The different levels of governance represent themselves, or consist
of, more or less constitutionalized regimes which are not static and can
evolve along with the regulatory tasks ascribed to them. The more
complex, the more intrusive a level of governance is, the more it will be
necessary to develop its constitutional qualities. To reflect and critically
assess this reality, we have supported a graduated concept of constitu­
tionalism which puts more emphasis on process and interaction than on
strict conceptual boundaries and momentous events of constitution­
making, focusing on how the constitutional functions can be secured,
considering the different levels of governance as forming part of an
overall constitutional system. For this purpose, we have suggested, as a
framework of analysis, taking recourse to a multi-storey house, which
needs to be coordinated in a practical way. Indeed, issues like allocation
of powers and the definition of coherent standards of review, which we
have addressed in this paper, necessarily imply an interplay of different
levels and cannot be solved by focusing on one layer in a isolated man­
ner. With regard to the relationship between the different levels of gov­
ernance, we have argued that the supremacy of 'higher' levels is neces­
sary for the sake of overall coherence, but not in absolute terms. Essen­
tial guarantees, to be found on any of these layers, may prevail to the
extent that they protect core values and rights of individuals and man­
kind. It is thus a relation of mutual communication, not subordination,
which characterizes the prospects of 21st century Constitutionalism.




