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1 Introduction: The Measure of the Law

Seme writers have so confounded socicty with government, as to
leave little or no distinction between themy whereas they are not
ouly different, but bave ditferent origins. Society is produced by
our wants, and government by our wickedness; the former pro-
motes our happiness positively by uniting cur affections, and latter
negatively by restraining our vices. The one encourages intercourse,
the other creates distunctions. The first is a patron, the last a
punisher . . . Gavernment, like dress, is the badge of lost inno-
cence; the palaces of kings are built on the ruins of the bowers of
paradisc.’

*One King, one law, one measure, and one weight’: given the chain of
events which the French Revolution was to unleash, it is perhaps ironic
that this slogan, which appears in more or less the same form in numes-
ous caliers de doléances, marks the apogee of sovereign power. Its logic,
alter all, i1s: one king {i.c. not manv, certainly not ‘every man a king’).
One law: in part this is a call for one law for all, rather than one law
for the rich and one law for the poor. Here traditional grievances and
modern {‘our’} dreams overlap. In the tradiuonal scheme, however, the
demand for one law conceals a number of complications, as viewed
from a modern perspective. Most obvicusly, the demand for an end 1o
‘double standards’ conceals an unproblematc assumption (in terms of
the frame of reference of the end of the eighteenth century) that mar-
riedd women, or women m general, may be treated differently. But this
demand for one king and once law is also a call for one jurisdiction rather
than many, for ope unified set of institutions rather than a plurality of
overlapping jurisdictions, and in this sense for national rather than local
law. In this era, the prospect of universalism has not yet been flattened
out into the modern preoccupation with the rule of law and equal pro-
tection of the laws. The new, perhaps artificial, parochialisms which we
have laid over this preoccupation, as a consequence of our own rather
abstract apprehension of identity and difference, remain in the future.
One measure one weight: are these equivalent demands, concerned
simply with fixing quantity? Certainly, each is rooted in the practical

! Paine, Commom Sense, (5.



2 The OQldest Soctal Science?

point of contact between oppressors and oppressed, exploiters and
exploited: short measures, short weights, not being given your due,
unequal exchange.

The parts of this slogan unfold a demand in a logical order. No ‘one
law’ unless ‘one king'—the French Revolution did away with the king
but not with the prnciple which is embedded here.? Uniform law
requires supreme authority 1o be concentrated at one point. And onc
law, uniform law, national law, is in turn indispcnsable for the institut-
ing or maintcnance of one measure. Is one measure, however, neces-
sary [or the achievement of one weight? This question, the question of
‘weights and measures’ as we now comfortably call them, seems to take
us away from law. To weigh something requires a scale. One can feel
weight, or compare the relative weights of two objects by holding each
object in one hand and asking oneself, through use of the motor-sen-
sory and neurological apparatus, which of the two ‘fecls” heavier, i.c. to
have more weight. And this is what scales which use weights on one
side do—they compare the weight of the object 1o be weighted with a
© pre-identified weight. This requires a uniform measure. And for weight
to be available to all, weights need to be turned into measures by sim-
ple, visual means. Dials, scales, and now digital devices, are necessary
in order for this to be achieved {though the use of these devices
requires, in turn, the dissemination through society of at least basic skills
of numeracy and literacy). One weight needs one measure. One answer
is a device like the impertal metre. In ume this leads to philosophical
debates and conundra to which we will make reference in due course.

Let us retrace our steps through the sequence of the slogan: one
weight (a primary requirement of ‘social justice’) requires one measure
(which requires the development of institutional guarantees of the truth
of the measures), which requires one umform national (and in duc
course international or transnational) law {in order to ensure compli-
ance with the truth of the measures), and this in turn requires a single
source of authority (under the @gis of which the law cnforcers act). In
the cakiers, all four siages of this sequence are presented as goals 10 be
achieved—or (because this is the idiom of the time) as lost features of
past arrangements which need to be restored. But what begins as the
descent from the most general to the most particular  [rom king to
weight—now has 10 be read in the opposite direction. But this oppo-
site reading, under the burden of modern history, Is not a neat rever-

? For the One and Indivisible, see Hayward, Governing France; Bluche, Lauis X1V,
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sal of this descent. The ascent from weight and measure to sovereignty
is no longer simple or ‘just’ a matter of logic. What has been learned
in the course of implementing the demands registered in the cahiers is
something more comphcated. Some reflection on these complications
may help us to grasp some of the general dynamics of the role of law
in modern socicty.

In the early mneteenth century Constant was to lament:

One vode of laws for all, one system of measures, one ser of regulations | . | this
is how we perceive today [1813] the perfection of social organisations . . . uni-
formity is the great slogan, A pity, indeed, that it is not possible to raze all towns
to the ground so as to be able to rebuild them on one and the same pattern,
and o level mountains everywhere 1o a single preardained plan.?

Compare, a century or so later, Witigenstein:

There is one thing of which one can say neither that it is one metre long, nor
that 1t is not one metre long, and thal is the standard metre i Paris.—Buc this
15, of course, not to ascribe any extraordinary property to it, but only to mark
its peculiar role in the language-game of measuring with a metre-rule.*

Presumably the French peasants had no mere metaphor in mind
when they made their demand for a measure. Werner Marx, by con-
trast, entitling a post-Heideggerian work of immanent eritique Is there a
measure on earth: foundations for a nonmetaphysical ethics is opcraling at a
metaphorical level,® which here presupposes the ‘reality’ of ordinary
measures. Donald Kelley’s book, The [fuman Measure, takes its cue from
the assumption that ‘If the book of nature is “written in the language
of mathematics” . . . the book of human nature in its social {forms has
been written, in the most practical contexts, in the language of the law’®
and so wrntes a history in which the consideration of ‘human “inten-
tion”, context, accident, and perhaps bad faith” has ‘contributed to its

* Quoted in Kula, Aeasures and Men, 286, which also includes a tabulation of refer-
ences to weights and measures in the caliers at 2245,

¢ Wingenstein, Phafosophical Investigations, 25¢. This is in turn the focus of a critique by
Kripke, Neming and Necessity, which is in turn analysed and criticized by Shanker,
Fitlgensten and the Turming-point in the Philosophy of Mathematics, 323 Y.

* “Unlike Schulz, I do not believe that the concepts of “gaod™ and “evil” are the uli-
mate determinants of ethics; the ultimate determinanc is rather the concept of “measure™.
Thus, for example, Schelling saw “divine” love as the measure that enabled man’s “uni-
versal will” to discover what is good when man takes measure, and evil was seen to be
rooted in the fact that the radically egoistic, particular will excludes divine love. And this
measure: thus provided the motivation lor preferring good o evil.s Marx, Is there a Measure
on Earth? 1.

Y Kelley, The Human Adeasure, 12,
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complexity and “double focus” as it developed from common sense
judgement and naive hopes of retrospective mind-reading to sophisti-
cated and professionalised theories of interpretation, criticism, and
reconstruction.”” And his conclusion is that in ‘this human world, . . .
however modified by demography, technology, genetics, and psy-
chotherapy, and whatever we may suppose or pretend, King Nomos
still rules’.? Tt is this perspective or set of prejudices above all which 1
wish here to contest.

This emphasis on the *human’ is, I argue here, mstaken, though not
because of some equally dogmatic commitment to some so-called ‘anti-
humanism’. After all, in an cra of democratic government coupled with
the triumph—at least thematically-—of human rights, the individual,
and his or her freedom appear to have been consecrated, even if, in
some quarters, doubts about this are raised purportedly within the same
logic of human (individual) emancipation.”

In the domains of natural science and much social science, the con-
cept of law has become metaphorical, or rather, because ‘metaphor” is
rather imprecise here, a shorthand, a condensed form of expression,
for, essentially, what can be taken for granted and/or not thematized
as such. Such ‘laws’, it should also be noted, cannot be used just any-
where in the street for example - but require special places and scttings,
dedicated to the purpose of using these laws: paradigmatically the lab-
oratory {though there is a dispute about what is or is not a laboratory).'®

What should lawyers learn from this? My answer would return to this
business of measures. "I'he key point is the change these effect in the
superficial flatness or, at least, seriality of king, law, measures, etc., with
which we began. Until something 15 changed {and if it is, as Latour sug-
gests, the consequences can be immense), these measures operate as
constants, and as such underpin all societal operations. They presup-
pase sovereignty and law—they are, we like to think, their guarantee.
But a change occurs here by comparison with previous societies, so far
as we can observe them. What does law say? Respect the ourput of the
machine! Make surc that the machines comply with previously agreed
{and legally required) standards, whatever they happen to be!

? Kelley, The Human Measure, 13. 8 Ihid, 283

9 See, e.g., Kivioni, The Sprit of Commanity—a complicated and polemical transposi-
tion of the ideology of the Kibbutz, which itselt owes more than a Litle to the gemen-
schoftlich tendencics of much German Idealism.

12 Notably, here, the debate between Hacking and Latour: see Hacking, ‘On the Sclft
vindication of the Laboratory Sciences’.
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Previously, the flatness was only superficial and an effect of listing
demands seriafim on a page. It proceeded in a logical and hicrarchical
order: king, law, measure, clc. The earlier the term in the series, the
higher 1t was in a hierarchy of social, and perhaps ontological, organi-
zation. 'This is not the posidon today, although we often forget this, and
our epistemology at least stll resorts to the sedimented imagery which
is the legacy of such a scheme of ‘reality’ and the epistemic processes
of ascension and subordination which were intrinsic to it.!!

But exactly! Once a king said ‘Give me a measure’ or the people said
‘give us a mcasure’. Neither wished to be cheated any more. We are
still cheated, no deubt. This apprehension registers the transformation
of the cunning ol history or, il you wish, the class struggle into
irony. Because the measure is beyond measure. We cannot measure it
Quite the opposite: we use it to measure things, to measure everything.
But law is now irrelevant to these ordinary opcrations. We do not use
the measure because the law requires us to do so. We use them because
we have to. But this ‘have’ is the have of a code  a have in Durkheim’s
sense, a social fact of the strong kind which we encounter, learn, and
use as individuals. It is not a rule in the penetratve sense. (Durkheim,
ol course, did not make this disuncoon and from Ins failure 10 do so
matny problems flowed.)

Bud this it is not just a matter of rules, or an exemplification of sov-
ercignty. Indeed, it might be quite premature to conclude that the effi-
cacy of this depended on such factors. What is different— what marks
out ‘our’ modernity - is the role of intervening and of instruments in
sccuring these results. Law cannot, does not, has not, produced mca-
sures. Law has no instruments, or, rather, it has no moedern instruments,
It can say “I'his is the measure’ although, as has been suggested, it has
come to do so largely at the request of history. ‘The more important
point 1% that the production of these measures  which give the world
{or socicty} a certain regularity—requires instruments, and such instru-
ments in turn need to be made. You cannot make instruments with
theory; you cannot make instruments without theory; the relaton
between theory and practice is in fact uninteresting. What is interest-
ing 1s what results [rom these combinations, and what socio-legal

M This scheme persists foday in the invocation in psycheanalytically-oriented theory
of the Nom-du-pére, but, in the modern spirit, the roles envisaged are detached from the
players or actors whe occupy-—or fail to oceupy—them, and (which is only to say the
sume thing diffcrentdy) law s detached from law. This 1 especially observable in Lacar:

sce Lacan, Forits: A Selection; Lacan, The Seminar of Jacques Lacan Bonk 1. More generally, cf.
the resort Lo ‘Law® corying all these levels of meaning in Goodrich, Oedipmy Lex.
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studies need to do is to look at the processes through which such com-
binations (which now, importantly, include the formalizations of math-
cmatics), arc achieved, manipulated, and stabilized. The simple central
point is preciscly that ‘King Nomos® does not still ‘rule’. It is not a mat-
ter of ‘modiying’ the ‘hnman world” through demography, technology,
genetics, and psychotherapy, but of reconstituting it (although my list
of candidates for this process of reconstitution would differ somewhat
from Kelley’s, as 1s elaborated at the end of Chapter 3 helow).

So 1 wish here to ask: What are the role and function of law in mod-
ern sociely? How do the answers to this question relate to the increas-
ingly elaborate corpus of modern legal theory and to current
achievements in socio-legal studies? What are the implications of these
answers for the developing role of law in the future? To explore this, T
wish to go back to some basic issues: to look critically at some of the
underlying assumptions which shape our current understanding of the
role and purpose of law, and which, usually uncritically, are invoked in
relation to the function of law in society. My approach involves focus-
ing on adjudicaton as a social practice and as a set of governmental
techmques. From this anchorage it explores how the relationship
between law, government, and socicty has changed in the course of his-
tory in significant ways. The spine of this book 1s the elaboration of the
notion of ‘adjudicative government’. Contrary to those viewpoints
which equate modernity with the rise to pre-eminence of the rule of
law, 1 trace the ‘displacement of law’ from the centre stage of the prac-
tice(s) of modern, ‘bureaucratic’ government.

Pursuing the same problem from another angle, T argue that the rela-
tionship between law and society cannot be conceived in the same way
in the era of cconomics, sociology, anthropology, and statistics. The
argument is that the epistemic impact of the latter disciplines 1s both
constitutive of ‘modernity’ and unfolds a different role for law. In other
terms, [ argue that the traditional vision of the role of law (both from
the adjudicatory point of view and from the viewpoint of the ‘require-
ments’ of social lite) is rooted in a complex set of hierarchical assump-
tions, and that an adequate perspective for the contemporary ‘posibion’
of law needs rather to place the acceni on horizontal or parallel rela-
tons. In so doing, 1 seck to draw out the implications of such a differ-
ent way of thinking for both legal theory and legal practice in modern
times.

At the centre of this project is the auempt to dig into a difficult and
seemingly contradictory problem: this s the question of the appropri-
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ate place or positioning of the normative within our current under-
standing of social hfe and its reproduction. Following Luhmann rather
than Hahermas in certain respects, I try to argue that this continued
resort to normative assumptions is misconceived, and that far from
seeking to construcl a new normative basis for law in the face of the
emergence of some different form of social organization, we maust
explore ways of developing a different role for law: in a slogan, law in
society rather than law and society.



2 Law and Society: The Penetrative
Scheme and the Juridical Soul

[Mn the casc of these contraries which we call good and evil, the
rule of the logicians, that two contrarics cannot be predicated at
the same time of the same thing, does not hold . . . although no
one can doubt that good and evil are contraries, not only can they
exist at the same time, but evil cannot exist without good, or In
anything that is not good. Good, however, can exist without evil.
. . . And these two contraries arc so far co-cxistent, that it good
did not exist in what 1s evil, neither could evil exist; because cor-
ruption could not have either a place to dwell in, or a source to
spring from, if therc were nothing that could be corrupted; and
nothing can be corrupted cxcept what is good, for corruption i
nothing else but the destruction of good.!

What is the nature of law? By this queston I do not mean to ask in
what its validity or justification lies. I am interested rather in its modes
of application, in its presuppaositions as it moves into action, and in, as
it does, so, what it claims to know about the targets of its operations.
All these ‘its” are of course problematic. In many respects my resorl to
this usage is no more than a convenient rhetoric, a discursive economy
to permit much ground to be covered relatively briefly, Yet although 1
have reservations about the lavish deployment of terms like “The West®
or ‘Occidental Reason’, there is, I think, a distinctive attitude to law,
government, and society which forms in the West, crystallizes, and con-
geals out of a complex, even tortuous, history and which, once formed,
acquires the status of an almost natural fact.?

* * ok

T wish here to explore the close and complex relationship between the
rise of Christianity and the emergence of certain deep presuppositions

! Augustine, Enchiridion on Faith, Hope and Love, 15 16, '['his contains many of the cssen-
tials of the argument against Manicheism.

? For the contrasts between East and West, sce cspeaially Needham, Tae Gireat Titration.
For ‘the West’, see the essays in Carrier {ed). Occtdenialisn also the Tonuies plus hicrar-
chy thesis elaborated progressively in Dumont, Hamn Hierarchicus, Dumont, From Mandeville
o Marx; Dumont, Essavs on fndividualion; most recently, Dumount, German fdeningy.
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about the naturc and role of law. Just us, when we look at the past, we
tend to do so through Christian prisms, so that Christiamty succeeds
paganism within some overarching continuism called ‘religion’; so too,
with law, there 15 the assumption that one of its underlying schemes
which here I call the penetrative scheme—is alse to be found at work
in all societics. In the case of religion, this may be only of scholarly
interest—a field of historical and anthropological questions. In the case
of law, it is apparent that more is at stake. T'he question of law implics
the question of modernity as well, even the question of the future: not
just the question of the appropriateness of these presuppositons {or
understanding the ‘pagan’ Roman Republic® or carly Empire or the
dispute setlement arrangements encountered by colonialists and later
anthropologists? hut also the workings of law and legal institutions n
our society and what functions we can postulate or project for these in
the future.

What follows involves a number of obvious simplifications. No
attempt is made even to summarize @ vast literature on the diversity of
Christianity, nor is much cnergy devoled to questions of chronology
and periodization. 'The essential starting point is the Christianity of the
High Middle Ages, but the approach adopied here is primarily
designed to emphasize what scem to be some core structural themes
relevant to law in the Christian mode of thought which are present
within it throughout much of its history,®

At this stage the same simplification occurs in relation 1o law and
government, Especially from the standpomt of Taw and religion, there
is an claborate story to be told, too vast for a single liletime, which dis-
criminates at this point between canon law, Roman Jaw, and common

law. That too, for the most part, must he set to one side for present
pUIpOses.

Finally, we must recognize that o uy w And an wdmate origin in
this huge ficld or to attribute in a decisive way this or that clement of
the story to law or o religion would be [oolish as well as entirely
beyond my present scope. In the most sweeping of terms, we are talk-
ing about the co-cvolution of two interlocking frameworks—that of

1 For the historiegraphical theme and treatment of paganism, see MacMullen,
Fagariom, and for nore nuance) Rrawn, Power and Pevswasion; Browa. Awtherity and the Saered.

* CF. Comarofl’ and Roberts, Rules and Processes; also Chanock, Law, Custom and Secial
Chider.

" 'Toillustrate: the relationship between the worldly and the heavenly, Christanity did
not have one answer to the quesrion which unlolds here; but any version had o have an
answer o Ih(: (ll"'sli“n.
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Western Law and that of Western Christianity. [ would make the claim
that they depend on each other—the Church on kings and emperors,
and vice versa. And linkage or co-evolution, even overlapping and
intermixing, docs not, and perhaps never did, mean that they were not
differentiated. Indeed, the opposite tends to be the case, although the
reasons for this seem to vary at different historical periods. All T am
concerned with is the parallel evolution of the two most deeply rooted
{surviving) institutional features of the Western cultural landscape.®

Law developed an understanding of the character of the relationship
between ruler and ruled, and thus of its mode of action, drawn largely
from core elements of the emergent Christian tradition. Conversely, the
Christan Church developed its institutions and conceptions of law and
government modelled largely on existing Roman practices.” Over time,
even if this is right, there was increasing two-way traffic: and in some
cases, e.g. sacerdotal kingship, a complex bricolage of ulmost all the key
elements of these two inheritances.®

Since 1 am concerned with configurations of law and modernity,
most of this does not matter very much. What is important is to delin-
eate certain core features of this complex co-evolution which hear
dircctly on the shape in which, I argue here, we have inherited the
question of law: the penetrative scheme and the jundical soul.

By the penetrative schemne, I mean a division, and from that a rela-
tion hetween inner and outer, where the outer is in a hicrarchical posi-
tion and moulds or shapes the inner according to its own pattern. This
is a structure of thought visible in Augustine’s treatment of the relation
hetween God and Man and which endures through to, say, Althusser’s
‘theory” of interpellatior.” This relation between outer and inner is not,
it should be stressed, to be equated with that elusive relation between

% For the supposedly ‘Indo-European’ scope of the separation of spiritual and miltary
‘lunctions’, sec, c.g., Dumézil, Loubli de Phomme, and, with much modified emphasis,
Dumont, Home Hierarchisus. Renfrew, Archaeology and Language, offers a critical perspective
an this approach, Assessment of the merits of these long-running debates—--of which these
are only the most recent examples—is both heyond my present scope and competence.
But it is necessary always to remember that they lurk in the hackground.

? Herrin, The Formation of Christendom.

# Kantarowicz, The King’s Two Bodies. T should also emphasize that the question of the
precursors of Christanity, and in particular the role of Judaisim, 15 entirely  perbaps
wrongly—beyond my scope. For interesting discussion, see Van Seters, In Seareh of fistory.

¢ Althusser, Essays on Ideology, 1 60.



The Penetrative Scheme and Furidical Soul 11

socicty and the individual. 1t is rather the relation between ruler and
ruled, where law (as rule or msutution) 1s the medium {not vet merely
the instrument) of that relation. However, even if we narrow it in this
way, the character and identity of both ruler and ruled perhaps remain
obscure.

What 15 ruled, m this scheme, is the constitutive principle of the indi-
vidual, which can be called the juridical soul. In order to rule, this soul
must be reached. The surface—the body -must be penetrated to get
at this soul. But the body can also be an instrument for reaching this
soul, and can serve as a sign for the state of this soul (indeed, an elab-
orate notation can be envisaged at this point). But the aim is to secure
helief, obedience, loyalty, and love, all of which require the active
movement and consequent involvement of the soul. The inner sc con-
ceived thus involves a ficld of investigation and interrogation, both by
others and by its proprietor,'¢

What of the ruler? The ruler requires the prior existence of the King
of Heaven for this scheme to work. [ will he your God and you will be
my people provides the moti for rulerstup.!’ But the peculiar combi-
nation of universality and evangelism developed in Christianity is nec-
essary for this motf to afford an adequate analogy between the
temporal and the spiritual, and institutionalized into a Church, a ter-
restrial anticipation of the kingdom to come, a paralle] organization of
hierarchy—or of powcr and hierarchy—in which a double penctrative
scheme comes into play.'?

The Juridical Soul involves a condensation of several elements: first,
that all humans possess a soul; sccondly, that this is in some scnse
higher than the body in which it resides (temporarily, Le. for a limited
time and ‘inside’ time); thirdly, thart this soul 1s eternal, 1s itself ‘ountside’
tme; and fourthly, that its cternal fate is something about which at
some point at the end of tme a decision will be made, a judgment
delivered.

The combination of these two ditnensions produces in general terms
a cistinctive model of human subjectivity, of a person’s relation to being
or existence,'® a very general scheme open to all kinds of refirement

W QL the self-analysis in Augustine, Confessions. To leap centuries, one can compare
the approach in Descartes, Passions of the Soul.

'Y CF Oukley, Omnatpotence, Covenent and Order, also Qakley, The Medieval Experience.

2 Southern, Western Society and the Church in the Middle Ages, remains the outstanding
general treatment.

Y% Cf. Morris, Weiten Conceptions of the Individuct; for distinctiveness c¢f. Heelas and Lock
teds.), Indigenous Psychologies; Marsella ¢ al, (eds.), Culfure ond Self.
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and development. The scene of judgment can become very court-Jike,
at least, presumably, if courts are a familiar feature of the society——the
soul awailing judgment can invoke in aid cndless advocates from Jesus
or Mary downwards.'* Equally, the same judge can be so omniscient
that he does not need to hear argument—or indeed has already pre-
decided all the judgments he will ever give in an cxtremely busy session
of World Creation, The framework of the problem which haunts mod-
ern social theory ot agency and structure is in this sense already in place
in these alternative answers (o the same question: can human action
make a difference?!?

But untl the Reformation, extreme determinism and fatalism, and
therefore the paradox which could come in their wake—a futility
attached to the care for the soul while imprisoned on carth—was
avoided or tempered by other elements of this scheme: advocacy,
mcrey, justitia dei, compassion, and charity.’® But as even the sophisti-
cated Augustine always emphasized, this required attention to the soud,
to a process of self-monitoring which was attuned to the decipherment
of the inside of the subject.

It was also the case that extremce delerminism was always potentially
in tension with the initial problemn generated by the postulate: if God
had made up his mind at the beginning, bul was at the same time {a
prion, as it were] omnipotent, what was 1o stop him changing his
mind?!? The distinction between ordinary and absolute power ¢cmerges
around this speculative problem: but it is a problem which arises on
earth in the activities of princes, kings, and popes just as much as in
Heaven. !®

Problems not solutions: this 1s what matters here, Some solutions, like
full-blown Gnosticism, were more or less banished to the margins of
serious ‘scientific’ thought.!'® Other solutions, like those Protestant ones

W CI SBouthern, Saint Anseim, 214-27, where the rise 10 prominence of intrreessors
with God is seen as a distinctve [eature of the High Middle Ages, mirroring institutivnal
developments in “feudal’ society.

13 Cf. Durkbeim, Swicide, 325 n. 20 on the continued relevance of classicat thernes of
free will and determinism in the light of his sociological cheory. For opaque but chal-
lenging discussion of uspects of these problemns, sce Rose, The Broken Middie.

16 Cf. McGrath, fustitia De.

Y Usetul material dealing with these themnes is collected in Ockham, Predestinabion,
God's Foreknovledge, and Future Contingents.

% Pennington, Prnge and the Laww, 53-75,

1 See, o.g., Lambert, Medieval Ieresy; Jonas, The Gnosiwe Religion; Herrin, Formation of
Chrstiamty, Regarding the significance of Gnosticism, see also the intriguing, if not entirely
convincing, Rossbach, *Gnosis, Science and Mysticism’, which secks to situate Luhmann’s
work within what is presented as a long tradition ol gnostic thoughit.
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which devised an enhanced direet line to Heaven for the individual and
devalued or abolished the mediatory role of the priest, awaited politi-
cal fissures between consolidated national monarchies and perhaps the
arrival of print and vernacular translations of the Bible.?¢ Yet other
problems rumble on for centuries, atbeit in different circumstances: the
role of monks and the relationship between monasticism and the world
outside the monastery; the choice between eremitic and coenobitic
maodes of religious life;?! the compatibility between wealth-holding and
true Christian allegiance.??

Christian Interiors: Inside the Subject

Christianity reworked the existential schemes of antiquity?® by con-
structing an alternative city and an alternative citizenship, and through
that device replaced perishability with permanence. It re-routed
unleashed desire from the world to heaven, where, because of the per-
manence [and purity) of its objects, it could be allowed or even encour-
aged to be excessive.?* Thus, broadly, was assumed the shape and
structure of the problem which religion has posed for secular authority
ever since  enthusiasm, zeal, sacrifice, and martyrs.

Christianity unleashed desire. It also linked {and thereby confused)
desire and law and love. The Christian (who is ultimately beyond the
things of the world) desires God, and God is law and God is love. Whai
becomes Christianity does not substitute Christian love for Judaic faw,
but rather overlays love on law {or claims that law is the servant or
instrument of love). Perhaps we could say that a tenston is established
between law and love, between liturgy and spontaneity, between medi-
ation and immediacy—and antinemies such as these have been of deci-
sive importance in the history of Christianity. But these antinomies are
at the same time different modulations of one single underlying gov-
erning structure, and these tensions unfold {in history; within it let
God into your heart, focus your desires on him, live for the day when

2 Gf, e.g., Fisenstein, *Some Conjectures abour the Impact of Printing”; Fisenstein,
Printing Revolution in Early Modern Europe.

21 Although relevant for present purposes, the former loses out by the fifth century to
the latter and is not part of the agenda of most Protestant sirands of the Reformadon
movement,

¢ Markus, End of Ancient Christianity, Little, Refigtous Poverty and the Profit Keonomy.

2 Cf. Humphreys, The Famly, Women ond Death; Garland, The Greek Way of Lifs,
Garland, The Creek Way of Death;, Vidal-Naguer, The Black Hunter,

 Brown, Mufing of Late Antiquity; Brown, Body and Society; Doran, Birth of ¢ World View.
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yvou will be fully at one with him. How to love God? In the end, by
obeying him, by doing his will. Desire for God is thus uncontained. It
cannot know excess. Leave your father and mother.”® The law
demands desire, and that desire which 1s demanded exceeds city, ‘soci-
ety’, and what pagans had called nature.2®

Christianity redirected self-control and moderaton away from this
world and towards its version of a higher world, in which the resur-
rection of the bedy stripped of sex would occur. Everything ‘passion-
ate” about all human experience, all those departures from reason
which contour our experience, were to be channelled into a relation-
ship with a higher being, a relationship more intense, more important,
than any rclationship on earth. Sex, along with gluttony and pride, was
just one of the potential obstacles to the immediacy of this most valued
and pure reladonship. Indeed, purity loses its ritual connotation-  that
one must abstain from sex belore sacrificing to a God, as was com-
monplace in pagan ritual practice?’—and becomes rather the idealized
mode of a whole way of life. ‘Blessed are the pure in heart; for they
shall see God’.”® But what, in Christianity, does such a proposition
come to mean?2”

It means, first of all, assigning priority to intention over act,” the
promotion of the importance of ‘inner states’, of interiority over
action.?! It means, as it comes to be claborated over centurics by gen-
erations of theologians, a pressure towards conceiving of one’s relation
to one’s self in terms of a deep hermeneutics of the self—one is oriented
to the self in a mode of deciphering one’s intentions, of rooting them
out and purging oncsclf of their impure elements. One’s orientation to
one’s self 1s fundamentally negative, One rummages about within onc’s

2 More precisely: ‘Il any man come 0 me, and hate not his father and mother, and
wife, and children, and brethren, and sisters, vea, and his own life also, ye cannot br my
disciple’: Luke 1426,

26 MacMullen, Paganism, MacMullen, Christianising; Brown, Autherity and the Sacred.

7 Dodds, The Greeks and the Irational, Foucault, The Care of the Self.

2 Matt. 5:8.

29 ‘Christian teachings on sex and marriage were part of a wider ethic, concerned with
human desire and human sin: explicit words on the subject were nat many, though the
Gospels omitted some supposed sayings of Jesus. No area of Christian teaching has had
more effect in subsequent Christian lives: it extended widcly, te divoree and second mar-
riage, ahortion and contraception, homosexuality, the degrees of “kindred and afliniy™,
the status of women and the merits of never indulging in sex at all’: Lanc Fox, Pagans and
Christians, 340.

W Cf. actus non sit reus wisi mens sit rea.

3UCE Arendt, The fuman Condition; and for brilliant discussion, Villa, Arendt and
Hezdegger.

N
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self for onc’s sinful acts, and cxpiates them through confessing them
and paying the price: il we confess our sins, he is faithful and just and
will forgive us our sins and cleanse vs from all unrighteousness.? In this
sense, Christtanity inserts the criminal law, the law of forbidden acts
and intentions and correlative penalties, into the core of existence, into,
that is, how one relates as a person to one’s existence in the world and
to one’s relations with others. Within Christianity, the attainment of
hygiene and health, mens sana in corpore sano, comes to mean the astrin-
gency of a Flash and Brillo of the soul.

* %k ok

The Jewish God was a national God, a transcendental ruler, jealous
and angry as well as protective, but fundamentally just, and their God
alone, 2 God bound by his covenant to one nation—I will be your God
and you will be My people, But the Christian God presided over an
egalitarian community of all believers. Ancient Judaism was a religion
of blood, of consanguinity, and of consdttive, identity-conferring
law,** Christianity became a religion of beliel and of regulative taw.**
Law and its ohservance did not define Christians; it provided rather a
scheme for their submission to God, for obedience rather than obser-
vance, which required ‘laner’ assent or compliance.

In what became the dominant strands of Christianity, God the
Father-- the God Christians sublated through the path of Judaism —is
a shadowy figure withont clear attributes: thinking about him became
esscnually the provinee of medieval philosophy, and, in that sense,
thinking about God becomes the seed bed of the conceptual armoury
of modern science and modern understanding of the principles of
causality. But 1n place of the Judaic God, whose will and pleasure
bound a people to its destiny, the Christian God binds the world to a
condition of inferiority through the criterion of an eternal scxless purity;
this, tundamentally, will be the yardstick by means of which the sheep
will be separated from the goats on the day of Christian judgment. ‘The
Judaic God would judge his people with reference to the extenc to
which they conformed or deviated from the requirements of ritual prac-
tice; his displeasure would be felt if they worshipped false gods. But the
Christian God would take the measure of the soul and assess its degree

% 1 John 1:9.
3 Cf. Rose, ‘Would That They Forsake Me but Observe my Torah'.
¥ Cf. Needham, Belief, Language and Fxperience; Price, Rifuals and Fower.
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of purity. God became like an assayer of common coin, an expert in
discerning the quantum of gold or silver in a metallic thing that shone.
When Jesus expels the moneylenders from the Temple m Jerusalem,
God and money are combined: it is pure coin, not base coin, whose
acquisition and cultivation should be the true goal of the Christian, It
is ironic that it should be the Jews that medieval Chrislians came to
associate with money and its circulation, through money-lending; it was
Christian thought which elevated a rcal problem—the quality of
coinage in circulation—into a metaphysical principle: the degree of
purity of the soul.*®

What is scen in the course of introspeciion? The ‘true’ Christian must
look inwards in order to look upwards—the ascent to Heaven demands
and commands both the inner and the outer in encompassing all of
existence. How does this process of searching or gazing inward relate
to Truth, to Solitude, and to the body? A casual glance at some of the
well-known Catholic texts will indicate how frequently the terms ‘truth’
or ‘true’ occur in opposition (o falsehood, to error, to the lalse. Without
any noticeable shift in reference, the same usage spans 1,000 years of
ascetic writing—from Augustine to Thomas 4 Kempis. Truth is used
synonymously with ‘light’ and ‘good’ and ‘pure’. What is involved is a
very simple moral and emotional economy (not that it did not gener-
ate a highly complex theology). It is on the surface (without any need
for depth semantics or sermiotics) dualistic, and 1n many ways this dual-
ism generated the central probiem of Christianity—not only the
Manichean heresics, but the moral geography of heaven, hell, purga-
tory, and earth, and, in particular, the articulation of body/flesh, mind,
will, and soul. One might say that there was an inherent theoretical
tendency to stide into complete (heretical) dualism (heretcal because it
conflicted with private {including ecclesiastical) property and mortfica-
tion of the flesh).?® Perhaps more precisely, one may distinguish a
pervasive dualistic psychology from a maore narrowly based ontology (of
a Manichean variery). The former did not dictate the latter, but, clearly,

35 (Cf, Shell, At and Money; Shell, Money Language and Thought.

3 Consider the “private’ practice of the hairshirt, and the inkage of mortification and
authority: see Asad, “Notes on Body Pain and 'T'ruth’ and more generally Asad, Genealogies
nf Religton.
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effort was required to keep the dualistic psychology in check.?? In ather
words, ‘truth” was articulated within a simple dualistic moral cconomy,
but the very simplicity of this dualism generated complexity on the part
of the authorities because, like it or not, the Church for at least the
Church militant) was in the world. One might express this opposition
differently—bectween the One and the Many, between simplicity and
complexily, between the Path and the {several) detours. The Truth was
one and pure and, for ascetics, transcendental; the unnanency of the
Host was good for divine thought, a strengthening of the will.™ Sin was
multiple, incoherent, chaotic, and devious.

In St Paul we encounter the squaring of the circle necessitated by the
origin of a religion with claims to unmversality-—Christanity—in a par-
ticularistic and exclusive tradition Judaism:

The true Jew is not he who is such in externals, neither is the true circumci-
sion the external mark in the flesh. The true Jew is he who is such inwardly,
and the true circumcision is of the heart, dirccted not by written precepts but
by the Spirit.

Paul skirts around the law because the law, within the rabbinical tra-
dition from which he came, is constitutive of the Jew. The Torah
defines the Jew’s relationship to God; the problem for early Christianity
is that God does not change, though he made himself flesh. Racher, it
is the subject of divine law which changes, since a universe of all believ-

ers is now promiscd. So on the one hand belief rather than law becomes

decisive;* on the other, God, who, remaining unchanged, is no less

legalistic than he was before the Incarnation (‘if our injustice serves to
bring out God’s justice, what arc we to say? Is it unjust to God . . . to
bring retribution upon us? Certainly not! If God were unjust, how could
he judge the world?#1), stll speaks in the name of law. Hence what
becomes a foundational statement for natural law:*?2

37 Cf. the sophisticated psychology of Augustine, Confesvions, and the more ‘immediate’
dualism of body and soul in & Kempis, fmitation of Christ.

# Cf. Bossy, ‘Some Elementary Forms of Durkheim’ on the frequent communion
changes in the time of 4 Kempis,

* Rom. 2:29. 0 Cf. Needham, Befief-

o Rom, 3: 5, 6, Cf, for the pre-Chrstiun vision, discussion of these issues in Lloyd-
Jones: “In the Jiad the plan of Zeus is accomplished; the actdons of gods and men all
finally condurce to the fulfilment of his will . . . Zeus himself, in [urthering his plan, has
caused them to commit . . . injustices . . . how can it be just that Zeus should punish
them®': The fustice of Jeus, 27.

* ‘Though at the price of becoming ‘certainly figurative’; see Forbes, flume’s
Philosephrcal Polatics, 7.
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When Gentiles who do not possess the law carry out its precepts by the light
of nature, then, although they have no law, they are their own law, for they
display the effect of the law inscribed on their own hearts.*?

The Truthful Self: Devotion and Obedience

Foucault’s influential notions of disciplinary and bio power hinted at
certain continuities between modern knowledge—especially psycho-
analysis and Christian confessional techniques.** But, first, the
medieval technology of the truthful self did not produce truth in a man-
ner remotely comparable with Foucault’s power/knowledge scheme
{which is rooted in the preduction of positivities which T discuss in later
chapters]. Secondly, ‘confession’ was juridical in conception and imple-
mentation, and was concerned with the identification of what was to bhe
avoided. Thirdly, its inkage with the Truth was via the problem of self-
deception, which was the pilgrim’s greatest peril.

Salvation depended upon seeking God (the Truth). The subject in
scarch of such salvation was driven in this pursuit by a love of God and
a desire for his love,*® Tt was unworthy to be motivated merely by fear
of his wrath, though clearly, fear might characterize moments of weak-
ness or ‘depression’. This kind of onentation laid a heavy premium
upon the will.?* From this resulted the nced for watchfulness, stead-
fastness, humility the problem of distraction [rom the Path. It is
because distraction is conceived voluntaristically that choice is the orga-
nizing principle of this indigenous psychology. Correspondingly, there
15 the danger of self-deception or bad faith. It is at this point that
Wceber’s important discussion of Catholic confession is both right and
wrong.*” Weber was correct in Isolatng the framework within which
what 15 at 1ssue is discrete sinful acts (including thoughts, because

** Rom. 2:14. In the Greek version, the word for ‘effect’ in the NEB translation is
ergon, on which Heidegger: *Lven when the Greeks——that is to say Aristotle-—speak of that
which the Romans call causa elliciens, they never mean the bringing about of an effect
... That which consummates itself in ergon is a self-bringing forth into full presencing;
crgon is that which in the genuine and highest sense presences”: Heidegger, ‘Science and
Reflection’, 160.

** Foucault, History of Sexualy 1 Similar links are emphasized in de Certeau,
Heterologies.

e Cf Leclerq, Monks and {ove.

*¢ For the complexities at this point, see especially Augustine, On Free Choice of the Will.
Cf. modern philosophical discussion in Gosling, Weakness of the Wil

*? Weber, The Protesiant Eific; essays in Lehmann and Roch (eds.), Weber’s Profesiant
Lithae.
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thoughts arc acts in this psychology). But his Pietist background led him
astray in supposing that the result of this scheme was a non-unified per-
sonality, or that, at least, the full realization of the unified personality
was a development which had to await Protestantism.®

Both before and afier the Reformation, within the Christian scheme
these sins must he sought out and confessed.* At this point, self-
deception or bad faith is pivotal. First, confession of specific sins {which
requires their acknowledgment} makes possible the doing of penance so
that they can be wiped out. Secondiy, detection of specific sins makes
possible their avoidance through watchfulness, and in particular it
makes it possible for individuals to ‘isolate’ sins which they are partic-
ularly prone to commit®™ and thus take particular prophylactic mea-
sures [including knowledge of the identity of appropriate saints to select
as recipients of help-seeking- - medicinal prayer).®! Self-deception is a
problem in relation to thosc sins one is particularly prone to commit
the danger of fooling oneself as to the extent to which one has over-
come particular sins and returned to the Path. Such is the complex
psychology of salvation: one acknowledges sin and thereby hopes for
salvation, yet the acknowledginent of sin endlessly reinforces the notion
that one does not deserve God (indeed, to suppose that one docs
involves exposure to the sin of pride). 'This is the basis for the attrac-
ton, not just for the ‘religious’, of intercessory prayers for the dead,
such that one’s moment of death is not the last chance for salvation.”?
But in the end, man’'s worthlessness is only redeemed by God's grace
{(and the help of Jesus, Mary, and the Saints). Truth and Grace are inti-
mately linked. In this psychology, God’s word is the ultimate guaran-
tor of hope in the face of despair. His promises, his statements about
himself, as mediated by Jesus, the prophets, the evangelists, and the
Apostles were the Truth which guaranteed God’s Grace, which, in
turn, alone gave hope.

L B 3
*8 Weber, Prolestant Etfar, 119 28.

49 The issue rather became whether confession should be made ta ar through a priest
or 1o or through « congregation, and whether it should be made by individuals or groups
in collective confessional prayers.

?0 Augustine is very tevealing here, agsessing himself in terms of sins—c.g. glhittony,
drunkenness, sexual desire, and, especially, pride: Augustine, Confessions. To the extent
thar this suggests a libidinal plurality and dees not, as I read it, privilege sexual desire, I
would take issue with the general argument in Foucault and Sennett, ‘Sexuality and
Solitude”.

*' Anselm, Pravers and Meditations, provides a good example.

¥ Ariés, Hour of our Death.
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Of the technologies which supported and fostered this Truthful Self, it
is obvious to single out confession and the hermeneutical techniques
assoclated wath this practice. But as deasive 4 technology for unleash-
ing the play of the inner and the outer, the penctrative scheme and the
juridical soul, is that of devotion—or prayer. Devodonal practices were
the core mechanism of the complex individualism produced by
Christianity. According to Ward, ‘the tradition of private devotion in
the two centuries hefore Anslem was strongly lturgical.*® What called
forth the admiration of laymen in the ninth and tenth centuries was the
monastic organisation of prayer in an ordered life of dedication to God;
it seemed the proper response of mankind to the command 1o “pray
without ceasing™.™?

Ward suggests that in the cleventh century, a private tradition of prayer
was charged with the idea and the experience of a personal relationship
with Christ.** But from a technological point of view, what is interesting
1s that ‘prayer’ has a wider meaning than liturgical devotion.
|Plrayers are . . . in some sense also meditations . . . and belong to that assim-
ilation and rumination of divinc truth through the reading of the scripture
which is fctis diwina. . . . For Anselm and his predecessors [reading, meditation,
and prayer] were different aspects of the same thing, not separate exercises in
their own right. Reading was an action of the whole person, by which the
meaning of a text was absorbed, until it became praver. It was frequently com-
pared to cating - “Taste by reading, chew by understanding, swallow by loving
and rejoicing’, and the text ‘() taste and see how gracious the Lord 1s” was
applicd more often to the reading of the scriptures than to the Fucharist before
the 12th century.®

This technology can be traced, via the Rule of Benedict, back to
Cassian’s teaching on prayer and Origen’s theology.”” ‘Here the way

53 Cf. Brown, ‘Introduction: The Carolingian Renaissance” on the importance of uni-
formity of liturgy; for the later period, see Rubin, Corpus Chrisl; on compuling, see Borst,
The Ordering of Tome. The legalism of liturgy survives: this is now well captured in Bursell,
Liturgy, Order and the Law.

> Ward, ‘Introduction’, 35—6. One might recapitulate, from Souchern, the following
sales pitch: ‘strenuous is the warfare which these castellans of Christ wage against the
Devil; innumerable are the benefits of their struggle. Who can recount the sigils, hymns,
psalms, prayers, alms, and daily offerings of masses with floods of tears, which the monks

perform? . . . [In] a castle . . . manned by monks against Satan . . . the cowled cham-
pions will resist Behemoth in constant warfare for your soul’: Southern, Western Soctety anid
the Church, 225, * Ward, ‘Introducton’ 39.

¥ Ward, ‘Introduction’; 434, Sce also Sourthern, Anselm, 91-112.

37 Markus, End of Arcient Christigmity, Ongen, Confra Celsum;, Origen, Exhortation fo
Martyrdom; Cassian, Conférences; general discussion in Chadwick, Early Christian T hought and
the Classical Tradition.
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into prayer was through meditative reading, with the aim of purity of
heart and compunction of tears’.”® *Surive 10 apply yourselves to holy
reading so that this continual meditation may finally impregnarc your
soul and form it in its own image.™

“The centre of Anselm’s teaching on prayer 15 in the word com-
punction’. By rcading the prayers one is to he ‘moved to the love or
tear of God, or to self-examination’. “L'he steady discipline of altenton
mn reacing conumies until one 1s moved by love or fear, which gener-
ally begins by awarcness of sin and personal sclf-ubasement. It is a mat-
ter of seeing steadily and wuly the real situation of man before his
Creator . . . Redeemer and Judge. Each of [Anselm’s| prayers contains
a long passage of self~scrutiny, where the horror of sin is brought to
light. by knowledge of the love of God.™" In the words of Gregory the
Great:

For the fire of tribulaton is first darted ino our mind from a cousideration of
our own blindoess, in order that all mist of sin may be burnt away, and when
the eves of our heart are purged {rom sin, the joy of heaven is disclosed w us
.. Aor the intervening mist of sin must first be wiped away from the eye of the
mind, and then it is cnlightened by the brightness of unbounded light thar is
poured upon it. When the virtue of compuncton moves our hearts, the clam-
our of evil longings is silenced. ™

These prayers had a specific aim and were part of a purposive tech-
nology of the self which goes back at least to Gassian: ‘JAnselm] is not
using words for their own sake; . . . if their language is subtle and com-
plex, demanding an effort, his is part of the excite mentem which is the
first stage of the way. The effort required “stirs the mind™ from its “tor-
por”, not for the sake of the words, but for the freeing of the soul itself
for God.™* Prayer then was much more closely councected with ascesis
than conlession.® Indeed, it was precisely one of the main activities in
which distraction could occur, inchiding sloth, in which the God-
seeking individual could succumb to one or more of those *active forces’
which could keep the soul from loving God, and the threat of which
required the Will to be hoth watchful and resolute in its true purpose.

B Ward, “Introduction’, 43, ' Ward, ‘Introduction’, 45.

WOWard, Introduction’, 53 1, ' Ward, ‘Inwoduction’, 33

"2 Ward, ‘Introduction”, 57, C{, German Idealism’s appropriation of this preoceupa-
Gun with torpar, and its philosophical corellary, with the lbowr of the notion. See also
Markus, End of Ancient Christienity, 159-60; 166-7 om lukewarmness.

8% For ascesis, sec, mare generally, Hadot, Philosophy av a Way of Life, which containg
one of the best appraisals of Foucault's last work.
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Prayer was central in all forms of asceticism, even if, in the mendicant
orders especially, emphasis was also placed upon activity in the world.
Moreover, it is prayer (in its undillerentiated form) which constitutes
the link between human activity and the Truth. This is the moment of
the reveladon of God’s will. A double hermencutics is here in play—a
hermeneutics of God’s will in the individual and of the indnidual’s
sin.™ In monastic asceticism, prayer is both a central activity -in rela-
tion to which one can fail through the weakness of the fiesh or the
will--and the primary technology of Truth, In this context, Foucaull’s
‘truth’ revealed or clicited in the confessional 1s a reflecuve (and occa-
sional] monitoring of one’s inner performance during prayer. Yet even
this reflexivity does not enable us to view the confessional moment as
crucial; rather, reflexivity is required o in prayer itself, in watchful-
ness in the early hours against distraction and weakness as one is
engaged in the primary business of prayer, watchfulness against the
active forces obstruciing one knowing the Truth, attaining or sustain-
ing an immediate relation with God and his will, The will to know is
to know, without ohstacle, the Truth in the sense or shape of God’s will.
In other words, what s clicited in the confessional is how far one is
attaining this relation of immediacy with the Truth. Sin is an obstacle
in rclation to Truth; the truth of Sin is the truth of ebstacles to Truth—-
the truth of error, not the Truth of Truth.®®

The strategy of the confessional can be seen as one means of regls-
tering whal is prohibited and what is to be avoided. Tt is not a means
of assembling a hitherto unknown knowledge of the self except in terms
of exposure and susceptibility to particular types of sin and the need for
extra vigilance, Beyvond this, there is no ‘what [ really am’ that is not
already known. Rather, it is a matrer of how far one has broken the
‘law’, insofar as that leads to an estrangement from God. In ascetic
practice, the desire 18 not to produce a knowledge’ of self or of Man’
but, rather, to attain a knowledge which is the same as a ‘communion’
or a marriage -the knowledge of being with God. This requires a (ran-
scendental orientation, a rcaching beyond or above in which earthly

&+ Paraduxically, privatized prayer was more a featwre of monastic asceticism than the
communal prayer focus of so-called individualistic Paritanism, which is not to ignare the
role of guilds and confraternities.

% Cf Puritan spiritual aceount books and the commonplace books and more gener-
ally the relation between autobiography and subjectivity: Sputlord, Smalf Sooks and Plezsant
Histories, |—44; essays in Grafl (ed.), Literacy and Social Development in the West; Vincent,
Lateracy and Popular Culture.
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‘things’ [the body, the emotions, desires} are or threaten to hecome
obstacles, weights holding one down, veils clouding the L'ruth ¢

Gift and Redemption: Justice, Mercy and Charity

The other dimension of the basic soteriological and eschatological
scheme which might be singled out as of especial relevance to law and
assumptions about law is the themes of gift and redemption. The cre-
ation of the world by God 1s common (o a wider range of traditions
and is part of a general metaphysics which Christianity inherited. (In
relation to this metaphysics, we can perhaps leave to one side whether
the accent is on the demiurge as an explanatory principle for the exis-
tence of the world or whether the accent is on a metaphysical rather
than epistemological insistence on the primacy of the One and the
existence of the world as the assertion of his will or the reahisation of his
essence.’) But while the themes of gift and redemption are severable
from the penetrative scheme, both in provenance and consequences,
there is also an intimate connection between the two.

Christian thought involves a re-entry of the distinetion between God
and mankind established as ontological in Hebraic thought and as
cpistemological in Platonic thought—into itself. God himsclf is distin-
guished mnto the Divine and the Human, the nameless and the named.
It was not that there was another, new, second, creation of the world
but rather a renewal of humanity through God becoming man (while
remaining God at the same dme®). Chrst was at once divine and
human, and this enigma was different from the occasional Greek trans-
tormation of men into Gods {e.g. Heracles) or the civic posthumaus

8 For these anlinomies, sce, Lane Fox, Pagans and Christians 447 [I. The complex con-
nection between (devalonzed] living bodies and (highly valorized, if on a sclective basis}
dead bodies, especially in the form of the relies of martyrs or, later, of saints, 15 of par-
ticular interest at this poInt, not least hecause of the dogmatic insistence on the physical
resurrection of the body. For relics, see Markus, End, 142 50; Southern Awnselm, 96 (T,
Geary, "Sacred Commodities’. For saints, see Murray, Reason and Soctety in the Middle Ages,
i, 16.

57 Superficially at least it seems to me that in Platonic thought God, creation, and
myth more generally are used as explanatory or inaginative devices whereas in Hebraic
thought the emphasis seems rather 10 be on the ontological primacy of a single Being
who created the world and also struck a bargain with a particular *people’ for the real-
ization of his purposes-—which did not vet perhaps include ‘history’, a view of the divine
purpose: which is more closely linked with Christianity.

58 My God . . . why hast thou forsaken me?’; Man. 27: 46
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deification of Emperors of Rome heginning with Augustus."™ God
became man in order to dic as a sacrifice to God on hehalf of mankind.
This was a sell-cancellation of debt, a redemption of the accumulated
deticit owed by mankind to God, but through the ageney of God-made-
Mun rather than (independently) by mankind. What was demanded
here of mankind was belief,”” 10 follow Christ, to associate with his
sacrifice.

And just as this divided or distinguished God was (o reunite himself
with himself—and presumably the resurrection and ascenston is the
demonstration and proof of this—so this unfolded the possibility, no
doubt supposed or claimed o be imminent at the tme, of not a further
distinction but the end of all distinctions between heaven and earth and
between God and Man. But this promise of the end of distinctions was
held out on nne condition: the condition of helief, of faith, of following.
This was a condition of allegiance not to law as such, which was sup-
posedly the Judaic path, but (w0 God’s sacrilice, to the Christ whe
embodied at every stage the extent of that sacrifice. This condition was
the basis of the test which would be applied at the end of time and of
the world: in the Last Judgment, that condition would be applied, and
used as the basis of a final distinction or solution outside or beyond his-
tory—the division of mankind into the good and the bad, behevers and
non-believers, heaven and hell. Subjectification and individualization,
rather than ritual observance and pragmatic instrumental use of the
divine, are moved here to the forefront. Law is not a matter of obser-
vance hutl of inner assent. One must make God's law one’s own. The
penetrative scheme 1s 1n this sense the basts of working through the
issues which will arise in the court of the Last Judgment at the end of
ome and the world divided trom God. This is the scheme of the future
of/for the present—the probable decisions of the court of Heaven
which will be convened at the dimming of the day will configure and
shape the ‘meaning’ of an indmidual’s actions in the flux of the present
ImMoment.

No doubt this scheme of the death and renewal of God has much n
common with many non-Judaco-Christian schemes which represent via
the death of God a cyclical view of the natural and human order.”! But
there are crucial differences. The Christological scheme 1s not a way of

¥ Though ¢f. what is reparted about Caligula and Elagobalus. In the latter case pre-
mortemn divinization is attributed to his Svriun origins, In the case of Caligula, the
received wisdom 1s his madness.

U Cf Needbharn, Befref. U CLL Elade, Myth of the Eternel Refure, Ondans, Orgins.
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cxplaining or narrating matters largely beyond human control, but a
single event imposed from outside upon humanity and the world. It 1s
a sacrificial act on the part of a ruler, a sacrifice made of himseif inso-
far as that on behalf of which the sacrifice is conducted is itself not only
an emanation of his will but ‘belongs’ to him  as is asserted in the
prerogative rights of the Last Judgment, where there scems to be no
question that God has ‘Jurisdiction’ {this is, rather, self-evident or tau-
tologous).

This was a single, onc-off sacrifice. As such, it was an historical
event or, one could say, it inaugurated a new kind of history. On the
one hand, this is a history which was eschatological—a Big Bang art the
Last Judgment, after which there would be no more judgments nor any
hasis on which or need to make them.”? The End of Law is already
present in this sense in this scheme. On the other, human reality was
historicized with reference to this single event falthough this was always
offset by chiliasm, and all kinds of end-of-the-world movements which
flowed naturally from the starting points alrcady identificd). This neces-
sitatedt the concept of the Holy Spirit.”* No doubt the complexity of the
‘I'rinitarian scheme and the relationships internal to it not only gener-
ated endless disputes but permitted endless sophistication in the subse-
quent elaboration of what was already ar its outset a very complex and
far from unproblematic metaphysics. For example, within this scheme,
what was the relationship between Father, Son, and Spirit? And while
1 do not think that the way questions of this sort were answered is
reducible directly or in some sumple fashion to the ‘background’ cir-
cumstatices of political and economie life, 1 think it is implausible that
these can be ignored, not least because in all eras there are limirs for
the most part (o the antonomy ol the life of the mind or of thought and
there is a pervasive tendency to imagine the theoretical or invisible with
the aid of the ‘concrete’, of visible and familiar cstablished social
arrangements.”’

™ lhe later invention of purgatory is a symptom of the fele inplansibility of this
scheme of finality o reladou to judgment  for discussion, see le Gofl, The Birth of
Purgatory; Fenn, The Persistence of Purgrtory.

1 sidestep here the theological subtleties of the filisgre queston (ie. whether the
Spirir’s source 1s traccable to God the Father alone or, alse, to Gaod the Son). | find 1
difficult to avoid mlerpretvely the assumption that there 13 some lwo-way transfer
between theelogy and the reality of pelitical institutions. In this case, the issuc of antici-
patory kingship provides au interesung ‘real” purallel w theological debutes: see Lewas,
‘Anticipatory Assoctation of the Heir': more generally of. Goody. Succession 1o 1figh Office.

 This welay provides a central basis lor the critique of scienee, especially by ferni-
nisty: of. e.g.. Haraway, Simians, Crborgs and Women.
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Simultaneocusly, then, spirit and history are added to or are overlaid
upon the basic picture of the penetrative scheme and of redemption of
the world by GGod for God (because il not for God, whom else is 1t for?).
The end of the world now becomes predictable rather than necessary
{and this permits the revalorization of techniques of prediction, of fore-
casts, and prognostications—it sets some minds to work on the luture,
it brings the future into the present in a whole array of ways which must
nonetheless eschew old-style pagan prognostication directed to imme-
diate cvents, just as old-style dream interpretation is incompatible with
the new expectattions and proprictics which this Christianity has
brought inte being”),

This complex scheme underpins the condidons for the imitation of
Christ which in one form or another™ continues to punctuate the sub-
sequent history of the spirit—until the later moment when the whole
problematic, essentially, is shifted across to universites and to philoso-
phy. On the one hand the ‘task’ or ‘lunction’ of keeping alive the pres-
cnce of Christ in the world is now discharged by the movemenis of the
spirit within it;77 on the other, the fact that this is the case is best
demonstrated by the endeavours of those who seek to imitate if not
emulate Christ—which means his subordination o the inferiority of the
world and the theme of sacrifice,

As Christianity both enters and creates history, two techniques stand
out as oflering mechanisms for realizing these goals or making the spirit
something more than merely spiritual. These are technologics for real-
1zing or enahling the work of the spirit in the world, for the achieve-
ment of the presence of the spirit in a world always threatened hy the
disappearance of the spirit not least through its intrinsically elusive
character—hrst, through the church in its role as anchor of the spirit
to hicrarchically organized intermediaries’™ and to specialized (Christo-
mimetic) institutions like monasticism; secondly, through the develop-
ment of technologies of intensive subjectification: specifically. devotion
and confession,

There i1s an elective affinity 10 use a term I usually try to avoid—
between this and law. There 1s a process of identification at work

 Whether they did eschew old-style forecasting is another matter. The polnr is that
Christianity gave a new logic 1o this aciivity of elling the future: Dodds, Greeks and the
frrational; Foucault, Care of the Self, Winkler, Constrainis ¢f Desire.

76 Monasticism, Franciscans, ncw devation, cte.

“* Cf. Olson, Hegel and the Spo.

® Cathedrals and cpiscopalianism both enact a mimesis of the U'we Cities and their
hierarciues.
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between law and the religious realm, one of emulation or imitation in
its own way. And as part of this there is the sacrificial character of judg-
ment, the purity of the judge which we have inherited as impartiality
and not yet fully understood, In a new register, as pure difference: a
purity which, like that of Christ, demands self-sacrifice, paying with the
person, the ‘suppression’ of persenal or individual inclinations and
desires in the interests of a wader project.” The paradox at work in this
scheme is that the promise of the redemption of mankind as a whole is
also the guarantec of the salvation (the transporting up into freedom
from care) of individuals. As already said, at this point at the end of
time all debts will be cancelled and all obligations evened out and the
world redeemed by its own mortgagee.®©

God’s gift (of redemption) to the world is unsolicited but given with
love for the world which he made. The gift gencrates—automatically
one might say—the need for a return, and this meuans that the gifi (by
God, of himself) generates an obligation, the obligation to love God in
return. 1 give so that you may love me. But the love must be true love,
Valid love, The arculation of the love of God must be true because
God is the truth—and so the problematic of the distinction between
true and false, especially true and false coin, is transposed into the prob-
lematic of the love of God. {Legal and political theorists have deployed
the same oppositions and the same semantic ficld in order to construct
a problem of legitimacy, or true and valid allegiance somchow depen-

4

dent on the decisions made and processes pursued by power-holders®'.)

7 If authority is always percelved as a properly ol the person, it is because violence
douce demands of the person who exercises it that he pays with his person.” Logic of Practice,
128 {translation modified). ‘Sade took the virtual criminality of his contemporarics for his
personal destiny. e wanted to pay all alone, in proportion to the collective guilt his con-
science had jovested’: Dean, The Self and iis Pleasures, 173, quoting Klossowski on Sade.
On a similar theme ef. Lacan, Ethics of Psychoanalvsis, 322-3.

3 There is one real social, or ‘ceonomic’, as we would call it, experience which is ide-
ologically encoded here, and 1t is the relation of creditor and debtor. In so many tradi-
tional sacicties, debt and crime were not clearly differentiated; Christianity deploys both
debt and crime indiscriminately in the manner in which 1t transcribes from the time-
bound historical world of actual experience the nature of the idealized, imagined relation
of the individual to the self, embedded wathin the positive law of God. God becomes,
within this scheme, that One to whom the world, and any individual life within and npon
it, 1s owed. For modern discussion, see Sullivan ef al, As We Forgize Our Deblors,

3 Qf the semantic field of Geltung and Giiltigheir: *validity’. The root word here is gelt—
gold  and the root problem of validity is 1o a sense the validity of coins. Gold trans-
formed into coin. Is the basis of its worth—its validity—its material nature (however that
is itself to be judged, especially in Marx’s theory of value} or the imprint of the sover-
eign? And if the latter, then what underpins the impring, gives it, in turn, validity? Fakes
and counterleits—copics of the truc image of the sovercign—are onc thing; what ahout
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Validity comes to be applied to that which is presuppositionally vahd
to God, to law on the same basis, and so on.

In wrning its back upon the world, Christauity, in its carly phase,
turned its hack on politics and the state, in the classical sense of these
erms identified by Arendt.®” In its Jewish origins or in its wider sphere
of influence, Chrisunamty can be seen as a response to the militarization
and centralization of coercive power which was the fact of Roman
imperium. Christianity projected a world in which things would hap-
pen in the [uture on o a blank screen. As the moment between the
Resurrection of Christ and the Sccond Coming elongated, so the pres-
sure Increased not to intensify or prolong the deferral of this moment
but to have it now, or at least to instantiate the plcasures of anticipa-
uon. In Catholicism, the Church becomes a bar or barrier, an institu-
tion membership of which stands in for memhership of the True

coins issued by a usurper? Paper maney defirs the problem; hut as long as it stans in
for or ‘represents’ its “equivalent” in gold coin, this problem retains the same essenrial
shape. Law is intricated into this problem: legal tender. The shifi 10 the cancept of gold
reserves. which supposedly seek w occupy a relation of adeguation w the paper and
intrinsically valucless coin in circulation nickels and dimes, et already involves an
abstraction [rom this schieme, but one ln which the imprint of sovereignty 15 all the more
decisive 1o the question of validity. Bur adequation, insolar as it implies ratos—i.e. that
the walue of the gold is only proportional o the ‘normal’ value ol the paper, el in cir-
culation —-already indicates a shift in the notien of validiry. At the same moment as these
changes seem w signal the rise of sovercign power, they signal its dimioution. Today we
sec it clearly: we speak of the cvedibility of menetary policy; and we have a pluralivy of
measures ol money - M1, M2 ete, sehich few other than specialists understand in degail,
And money becomes a commodity  something 1o be raded. But an entirely immarerial
once. The glubalized and fist-moving corrency exchanges rarely (never?) stop their cease-
less movemnents to call m or coum the gold. The validity of money 15 now transformed
into a series ol calculatons ultimaely reliated o ceconomie performance and anticipated
electoral success and fuilure. In this world, money makes money or loses money: good or
bad bets are placed; and bels wre hedged. to maxinize possibili of winning, or to
spread the risk of losing. The general poiit about this state of aflairs s that the validity
of taded money derermines the actal werth of what is nsell’ unreal™ imoney. In the
process an absolutely central aspect of the sovercign, hierarchical scheme as it has been
known for centuries in the West is already lost. (Ironically, (rom a larger perspective, this
might snggest that the EMU might strengthen rather than weaken political Torees in (his
respect, even if it diminished the leverage retained by now localized sovercigns of LU
nativn-states.) In other words, polites becomes dependent on ecomomivs [or, at least, on
the operations of financial markets’; but financial markers, i their torn, become depen-
cdent o the ebbs and Hows of pulines. CL Shell, Maney Languege Thayght, 949 11 CF ahe
material collected m Lichengreen fed). The Gold Standard in 1heory and Ihistory: and
Goodman, Monetary Sovereignty; bicheugreen, Elusive Stabiflity.

B2 Arendt, The {fuman Conditon; of. Duby, Age of the Cathedrals. Discussion of the ‘re-
entry’ of Christianity into the world after the conversion ol Constantine, and the widle-
reaching implications of this, can be feund in Markus, End; Pennington, Hvince and the Law;
Mauarris, Fapal Monarchy.
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Christian community—a Church lor which (from which) Heaven is
always beyond, a Church which ‘aspires’” 1o Heaven.*? Hence the sig-
nificance of reclaiming the Spint for Protestanusm (which could not,
institutionally, bring Heaven any closer®). Calvimsm repeats the exer-
cise of simulating or anticipating something which occurs elsewhere and
at another time.®?

Truth and Power

Afler Constantine’s legendary conversion at the Milvian Bridge, a para-
doxical train of developments wus set in molion with few interrup-
tons:® Christianity became, with a steadily growing intensity, the
official religion, and the salvation of his people became the core respon-
sibility of a ruler.?” Chiurch and State became allics not enemies, co-
regents in a general sense, vicars of (stand-ins lor) God on earth.
Inevirably, too, this co-regency was, in a deeply hierarchical world, an
endless source of tension and friction, since if the co-regents disagreed,
whaose decision should prevail?®® Who possessed the plenitudo polestatis on
carth, and who in the end could exercise it on God’s behall? The divi-
sion between the temporal and the spiritual could not solve even the

¥+ Heaven-scekiong spires and ladders 1o heaven represent in due course the basic logic
Liere: of. discussion of eschatolugy in Augustine and its loss in Markus, Fnd, 79 81, 87-90.

#t For the many Clhristianitics, and pagan residues i the medieval period, see
Schmite, The Holy Greyhound.

8 P'his is also the moment of tempered desire, of desire differentiated from excess and
from expenditure. In this comext, note the revalorizavon of the examples of the
Patriarchs, who were less eompelling thought-vehicles for medieval christianiey. Cf
Markus, End, on the tension between emulating heaven in early asceticistn and
Augustine’s eschatology. Also usefol are: McGrath, Iniellectual Onging of the Refirmation,
Torrance, the Homenewtzes of John Calinn, Dickey, flegel,

& Most notahly the hrief reign of Julian ‘the Apostare’.

L addition 1 works cited elsewhere in this Ch., sec Barnes, Conslontine and Fiuselduy,
and ct. Veyne, ‘Toucault révolutionne histoire’, which discusses with some subtlety the
shift in conceptions af the rationale of rulership between the pre-Christian and Christian
eras {though to put it like this is of course to simplify @ much more drawn-out process of
transforination’.

8% ‘Render unto Cacsar’ (whatever it originally meant  see Brure, ‘Render unco
Caesar’) could never solve this problem in the concittons of the West afler the disinte-
gration of the established Empire. It could be used 1o justify the “separation’ of church
and state. But whether or uot kings succumbed 10 Christology, it was an inadequate
atswer when Caesar or the Prince was a Christian king. The problem s only solved or
reworked when the Christianity of the ruler or the governmental appuaranis ceases to be
an integral feawre of its justification or s tte o rule. Secular rule, in the modern sense,
means the privatization of religion. Marx saw this very acutely: see Marx, 'On the Jewish
Question’.
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intellectnal problem here as such. In the case of succession to throncs,
for example, or appointments to ecclesiastical positions, who could
ultimately resoclve this in the event of a dispute, and on what basis?
Arguably, the very complexity of these conditions®® fostered a certain
kind of legalism.

But this legalism is already present in the Christian scheme as such:
the King of Heaven laving down rules, and demanding obedience to
them, but genuine, ‘heart-felt’ obedience, not mere routine, ‘outward’
conformity. And 1t is the analogy with this Kingship of Ilcaven which
imparts to rulership and to the logic behind the issuing of rules by rulers
a similar set of properties. But a greater load is carried by the image of
God as Judge than by that of God as Lawgiver, The laws, as given, are
given. The problem then is whether God is free to change his own laws.
'the assumption, at least, is that the laws remain i place unless God
chooses to dispense with them 1n an individual case or to change them
in general. Similarly with rulers. Indeed, in the case of rulers, it is not
obvious that there is a clear line between truth and power at work—
what a ruler ‘can’ do 1s ambiguous semanlically and no doubt in the
debates which occur within this scheme. But whatever the arguments
which arise at this point, what often receives insufficient emphasis 1s
that they most commonly arise in the scene of judgment. Whether God
could make another different world - a sore of Leibmzian problem, per-
haps—is not the central question. The central question concerns how,
as King of Heaven or his regent on earth, one should judge. And that,
in the end, means how to weigh in the balance good and evil, or how
to determine what is good and what is evil. This is the character of the
question of truth, which is not really imaginable outside the settung of
power and judgment. Some kind of Fitrerprinzip may be conceded at
an abstract level to God at this point but with much more reluctance
to kings and popes or, in generic terms, to ‘princes’. The difference
hetween ordinary power and absolute power is the most interesting the-

oretical distinction to emerge at this point.””

 And this 15 1o leave to one side the question of the Holy Roman Emperor—ithe par-
adigmatic Prince—whose shifting importance in the European landscape iz something
which, from aiz English perspective, perhaps tends w be downplaved. For recent disens-
ston: Pennington, Prince and the Law.

' More fecund and significant than e.g. frincepys legthus solutus. ''he laster, with its own
dynamic, tends to overplay the difference between England and Europe and to elevate
avand la lettre the concept of absolutism ag some kind of Fibresprinzip. Perhaps exaggerating



‘The Penetrative Scheme and Juridical Soul 31

In the Mirrors of the Prince, sclf-regarding visions of government, law,
and society are unfolded.”! Government, law, and society are seen in
the image of the king. ''his is to highlight two elements. First, the prince
is the principle of legibility of socicty: a disordercd king means a disor-
dered kingdomn. This is the practical side of the analogical tlnnking or
the thinking of correspondences and resemblances which is so pro-
nounced a feature of this scheme: as God Is to the world so the king is
tw his kingdom so the soul is to the man.” Secondly, this vision of law,
government, and society does not mean that the realicy of medieval and
carly modern social ‘organization’ followed or obeved this scheme any
more than, in our world, market or bureaucratic rationalities in fact
determine the course of cvents or the mode of existence of peoples,
uations, and societies. As always il 15 Important to remain sensitive (0
the fragility ot claims to know or to possess this ‘reality’, of elaims which
can be used in a secure way to assess the validity of 1deoclogical’ asser-
uons about the mechanisms which promote social integration.

Subject to that, we probably have to hold simultaneously two con-
tradictory thoughts in mind: put simply, that society was polincally {or
hierarchically) organized and that this mode of organization was largely
incffective and certainly did not have available to it either the resources
ur the techniques o ‘hold society together’. How could such a contra-
diction not be noticecl? The answer perhaps is that there was no alter-
native, practical or epistemic (if there is a difference), only visions and
counter-visions articulated on the same set of premises, and funda-
mentally underscored by the scheme of the rulership of Heaven.

in the other direction, it might be herter to suggest thar full-blown absatutism hacdly pre-
cedes the 20th century, although some  c.g, Macmullen  seem to find it in Constanting:
“I'o use a rerminology elose to worship in deseribing everything imperial struck no one
then as excessive, The Sacred Mint, or House, or Mind. or Decree, the Celestial this and
Divine that, helonged by right and truth to the position of the emperor. Se did panegyric
... Histarians must picee out a picturce of the tmes from saurces obviously and deliber-
ately false, trom pancgyrics and culogies, from the contorted clegance found even in legal
doruments, from euphemism, servility, bias, and a sort ol allected distaste for the specitic.
Adthough these qualitics are themsclves an aspect of history, casting a characteristc light
on the scene that we must observe and having an influence on the behaviour of the
actors, yet they have given rise (o irremediable uncertainty about almost every point in
Constanrine’s e MacMnllen, Constenfrie, 15-16. For the relevance of the distinction
between ardinary and absolute power or junisdiction o English equity, see Qakley,
(denagpotence Covenani and Order; Murphy and Roberts, Understandmg Froperty Lave, 845

‘" 1 sidestep here the interesting question about who could be a prince,

“4 See Anquinas, Selecied Political Witings; Foucault, The Order of Things. One culmunation
of this genre is the application of such @ mirror (o the mirrors: see Frederick of Prussia,
Anti Mackiavel.
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The Reformation does not change these aspects of the legalistic
vision of reality, whatever else the Reformation did affect.®® Nor, as
such, did the later secularizations and separations of church and state
e.g. in France and, diflerently, in the USA.™* Indeed, the question of
the impact of and transformation effected by the Reformation is itself
quite complex.® In retrospect, 1t Is tempung to see it as one step along
the {inevitable?) path of European seculavization, but this is surely mis-

taken. Rather, the Reformation played a decisive role in consolidating
national 1dentities and nation-states, by eliminating the extra-territorial
authority of the papal monarchy {and the dynastic or geo-political inter-
ests which at any point in time converged around it or held it captive™).
The Reformation involved a nationalization of the Christian religion,
or the consolidation of a tendency which had long been present, despite
the elaboration of a diflerent scheme by the Papacy in Canon Law
the control over eecclesiastical appointments hy the kings of nation-
states.?” The Reformation did not do away with the question of the
appropriate location of God’s vice-regency on earth. It merely made
the question more complicated. What it did do, unevenly, was to
weaken even the validity (never mind the practical reality) of papal
claims to overall competence in matters of legitimacy, including legiti-
mate succession to high office.

The question for “us’ is thus not how 1o restore the solidary mecha-
nisms which held together most {(all?} societies except our own, or how
to re-energize some atavistic desire to reinvent an cffective penctrative
scheme suitably adapted for our own era. I do not presume the efficacy
of the penetrative scheme in the past; T do not claim that it ever held
socicty together. But “our’ problem is rather what means were then and
are now available for thinking the queston of society, for diagnosing
causes of pathologies and dysfunctions, for formulating solunons to
them, for identifying instruments or mechanisms to bring these solu-
tions aboul.

‘T'he penctrative scheme is no morce or less than a fantasy, a chimera.
At the same tme 1t 13 ‘effective’ as long as it affords a compelling vehi-
cle for problematization of the ills of the world or of existence - as long
as it can generate from within itself recipes and remedics, means of

*Y Scarishrick, The Reformation and the English People.

Schama, Citezens; Clark, Languages of Liberty.

*> From a vast literature: McGrath. fnteflectual Origims; Dickey, Hegel.
CIL Mann, Sowrces of Social Poeer L

7 Brundage, Mediewal Canon La; Penninglon, Prince and the Law.
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intervention, techniques of governance, and the means of conducting
humanity towards its future and its destiny. Such a means was found
in what is termed here adjudicative government. Though the origins of
this are again dilfuse, the key pomt 1o note is the elective affimity (here,
the term is apposite) between the penetrative scheme of ruler and ruled
and a mode of government which comes to privilege the soul and which
is based on the divide between the inner and the outer.

In place, therefore, of these artificial divisions between thought or
theory, practice or reality, I propose to proceed by linking ‘idealiza-
tions’ to the techniques through which they were and are applied, to
their modes of realizaton. Indeed, we should he suspicious of the idea
of pure theory’, not just because such purity is contaminated {always)
by the circumstances of its generation, but also hecause there are always
operations under way in theory: theorizing is always aimed at some set
of operations, and we can, here, give some thought to that.

I develop below the argument. But some might wish to go further. After
all, is not the triumph of legality in our age the jewel in its crown? How
can this he put in question, even if everything else  including science

is fair gaine for seeptics, and critics?

For some, like Legendre, this is to put the problem the wrong way
round: the Toss of the legal vision—the loss of the dogmatic function
threatens the destruction of humanity.”® If this points to a practical con-
clusion, that conclusion seems 1o be that we need to reassert the claims
of that dogmatic function, the legal vision of subjectivity, against the
intrusions and erosions effected by the social sciences. No doubt, if the
social sciences were just a mauer of language and thought, this would
be possible. But to the extent that the world itself as well as human sub-
jects is imbricated with these sciences, such a project of reclamation—
whether ‘desirable’ or not—demands considerably more than can be
achieved in the seminar room or the public mecting.

There are two possible bases for ‘true’ legality: dogmatism or cumu-
lative cxpericnce. What these share is an immunity from positivism,
from modern facts or expertise. A legality which has to negotate the
truths of the world emanating from elsewhere is a difterent kind of
legality,. Where T part company with Legendre is in supposing that

" Legendre, Lamowr di censeur; Legendre, L'Empire de la verité.
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there is any sensible way of characterizing this as a deviation from the
path of truth. It seems to me rather to be a transformation which has
simply occurred. But the effect of this transformation is 1o leave law and
its scemingly foundational role in instituting the relation between ruler
and ruled in an obscure place. But what, in turn, does this mean?
Should we not let go of our memories? Should we not allow ourselves
to be open to the tuture, and learn to live without the fantasy of sccu-
rity and patermty which the older other vision, which we can now see
as a vision, held out, once, to us? T also agree with [egendre that this
1s a position which science, much as its practitioners might wish, can-
not occupy. Quite the contrary —how often do we hear the demand for
ethical science, which is really a demand for dogmatic science or a sci-
ence governed by our supposedly basic intuitons?

By contrast, we need, in my opinion, to be more sensitive to the
rather peculiar character of the individualism which hags been installed
in our age, using the building blocks of so many hall-memones, and to
recognize that this modern individualism sits alongside epistemic and
orentational atutudes and practices through which this same indivad-
ual is effaced into the average man. The freedom of the individual is
triumphant at the same time as the erasure of the institutional and cpis-
temic presuppositions which for so long sustained the individual as a
‘meaningful’ project.?

Principles of hope? Only a God can save us? Lach has been tried
before—and we still live in the shadow of the aftermath of these
attempts. !9 1t is for these reasons that among the writers of the past,
Max Weber, and of the present, Niklas Luhmann, are so important
now. Both are, in a substantial sense, non-apocalyptic theorists, or the-
orists of the banal.

I turn to Max Weber and his legacy in the next Chapter. Before that,
we should leap, in summary and simplistic fashion, to the end, w the
zery, il not ultra- or post-, modern. In the kind of nco-systems theory
which Luhmann has pioncered (a theoretcal approach resisted in much
sociology through the incamation of ‘agency’ or ‘actors’!}, the con-

%9 Dhmont, From Mandadlle to Marx, Dumont, Essavs on Individualism.

G, my remarks below on the pessimism of liberalism. For the references, ¢ff Bloch,
The Principles of Hope, Heidegger, *Only a God Can Save Uy’

ol Amonyg the mast disunguished, or widely read and articulate: Touraine, Retoir de
Facteur, Crozier and Friedberg, Lacteur et le systéme.
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cept of ‘society” acquires a residual or virtual character, serving to indi-
cate a sclective awareness of a part of the available environment of a
system. But this almost supplementary notion of society does not refer
1o anything which exists. Society is a sort of virtual desklop or container
of a plurality of programs. Morcover: neither society nor its subsystems
has centres. This hicrarchical view, so central for the conception of
politically organized society (and one trace of which is the importance
which we accord, even today, to law) is replaced by one in which soci-
ety does not co-ordinate its subsystemns according to some master plan,
and i which subsystems are ‘co-ordinated’ and reproduced only
through their continual diffuse activity. Weber’s emergent organization
theory, pinned together by top-down relations of command, is dis-
placed. As Luhmann says terscly of Weber, *a command, the direct
translation of authority into conunumication, is fur too simple a struc-
tural vategory to do justice 1o the complex conditions for maintaining
and rationalizing a social systemn’.!92

In much pre-sociological political theory {Le. in the self=thematization
of politically organized socicty), and in much of the sociology of law, so
tenacious are well-culdvated intellectual tradidions, the question of law
and soctety has served as one of the driving problemaucs. This conti-
nuity, however, is superficial; beneath it are transformations which we
need to take into account. When, instead of “socicty’, the question of
group identity was phrased in terms of belonging to the ‘kingdom’ or
the ‘realm’, the defining characteristics of a group were inevitably con-
ceived 1n jural terms. There were individuals and families, the groups
or ‘communities” which encompassed them,'" and the princpality or
kingdom in a lurger sense. Law was at one and the same time the uni-
fying and the constitutive principle of society. Taving under a common
sct of laws, within onc kingdom, provided the differentia specifica for com-
paring societies or, more precisely, nations. Here an idea of law is
embedded at the core of social thought.

I follow Luhmunn here in assuming, broadly, that this is no longer
the cage. Once society’ emerged as an independent idea, a theme in its
own right, a ‘reality’ separate from law, it became possible to put into
question the nature of the relation between law and socicty. This, for
the most part, has constituted the dominant theme of what is under-
stood by the endeavour of the sociology of law. And this question of the

4 Luhmann, The Differentiotion of Svciety, 36. For discussion of Weber, see further Ch.
3 helow.
W Damont, Howo Higrarchaons.
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relation is conventionally posed in terms of a ‘gap’ of some sort: in bric,
either a gap in which society lags behind law or a gap in which law lags
hehind society. What these approaches have in common is that they
share a preoccupation with the alignment of what 1s perceived (o be the
normative order of society with the normative content of the hooks of
the law at any onc time. Yet the irony of much modern sociology is
that it both neglects law—or takes for granted what lawyers have to say
about it -and at the same time provides the basis for a radical scepti-
cism about the sociologically constitutive possibilities of law,

Autopoiesis creates the possibility of cutting loose from these formu-
lations, of radicalizing the insight that this emergent, dejuridicalized
noton of ‘society’ contained within it the seeds of its own disappear-
ance, and so it creates the possibility of providing the means for a highly
improbable conceptualization in which law has very little to do with
sociely, at least in those traditional senses in which this relation hetween
two supposed entities was constructed. Not the least of the reasons for
this is that the term ‘society” has ceased to refer to anything useful. The
sharing of responsibility for problems in society and the thematization
of these social problems through/in systems i1s not the same as ‘society’
n the traditional problematic of e.g. law or government ‘and society’. Tt
may be a theoretical advance that within neo-systems theory we there-
fore recognize that ‘society” 1s'—can be no more than—the sum wotal
of such thematizations and resonances (and even this ‘sum total’ is
purely theoretical; there 15 no reason to suppose that it can be achieved
or known in reality). But if we proceed in this direction, then in its wake
{just behind it) another type of difficulty comes into view. This is the
question of the unthematized, the socially opacue, the unknown. This
opacity will be a marginal theme in what follows. I pick 1t up aguin,
briefly, in the conclusion of the present work.






7 Legal Individualism and the Ethical
Space

Scarcely any politcal question arises in the United Starcs thar is
not resolved, sooner or later, into a judicial question. Hence all
partics arc obliged to borrow, in their daily controversies, the
ideas, and even the language, peculiar to judicial proceedings. As
most public men are or have been legal practitioners, they intro-
duce the customs and technicalities of their profession into the
management of public affairs. The jury extends this habit w all
classes. The language of the law thus becomes, in some measure,
a vulgar tongue; the spirit of the law, which is produced in the
schools and courts of Justice, gradually penetrates beyond their
walls into the bosom of society, where it descends o the lowest
classes, so that at last the whole people contract the habits and the
tustes of the judicial magisurate.!

The previous chapter addressed the problem of the idea of social integ-
ration through law and government and suggested general trameworks
through which onc could grasp how law still played a role in relation
tor the “total social systerm’ but not the overarching, encompassing role
which had driven visions of seciety and social integration in the past
and which some—especially lawyers and political theorists—continue
to attribute to law in our world.

This Chapter sketches the basic features and domains of current and
future legal operations—what is going on ‘inside’ the modern legal sys-
tem. For the purposces of this discussion, we can perhaps assume that
the legal system is configured in part by a weight of traditional assump-
tions ahout the role, purpose, and nature of law, some of which are
directly in contradicion with the displacement of law discussed above.
From the viewpoint of the legal system, that is, an assumption of the
durability of its cncompassing role can survive when from a diflerent,
‘external’ viewpoint this is not the case. The consequences of such per-
spectivism and the fluidity which this generates for the cognitive disso-
nance which then arises between law and other social systerns are also

! Tocqueville, Democracy i America, 290, CF Jack and Jack, Moral Visin and Projessional
Deciswns.
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cxplored. In particular, it is suggested that law’s commitment to the
individual is both a product of its historical practice and more or less a
preconditon for the continued viability of its core modus operandi—-the
trial, legal representation, the delivery, and administration of justice—
while at the same time the core phenomenal reality of our world at the
levels of government and administration is in fact aggregative and sta-
ustical—numerical and positive—and this reality 1s alien to that of the
law, even as the ‘new reality” seeps into and corrodes the basic frame-
work and presuppositions of the legal system.?

The argument is that there was indeed at some time in the past a
special affinity between law and society in the sense that the categories
of society were legal categories and that the categories of law were
therefore social categories. There was not for many purposes a distine-
tion between the two, and therefore the kinds of problems of transla-
tion between the two which exist today did not exist in their modern
torm.® In this sense law was the oldest social science and a rich
though not the only—reservoir for the language of politics. Even the
question of form and substance within this traditonal scheme 1s a dis-
tinction which appears within law and society simultaneously and in the
same shape.

This is why there is nothing exorbitant about the claim that legal
knowledge was privileged in the past and that law and lawyers played
a decisive role zis-d-vis the organization of socicty. But this is not the
case today; in modern times, all talk of privileged knowledges is mis-
conccived. The principal consequence of this for law and for lawyers 1s
an intensified (because it is far from entirely new) fragmentation and
dispersal of law  what is usually referred to innocently as specializa-
tion. The link between law and administration remains close but the
relatonship between the two has been reversed. Whereas in the past
administration took the form of adjudication, today law increasingly
tends to take the form of administraton.?

Y e.g. in the use of statistics in diserimination issues—or more generally in deploying
the concept of represeniativeness,

¥ Whether the same would hold true of those societies whose legal cultures came 1o
be more marked than those of common law countries by the scholastic study of Roman
law in the middle ages is a matier for further investigation.

* Adjudicarion sections of the social security network do not operate as courts bul as
burcaux processing paper claims. (Interestingly, one of the criticisms of the Crown
Prosecution Service is that it makes its decisions whether to prosecute on paper and in
the light of quanttative perfermance indicators—exactly what is to be expected of a mod-
ern, ‘cost-conscinus’ burcaueratic organization.)
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In what follows, | seek to draw attention to the implications of two
different but complementary trends: the growing percepton of legal
operations as operations which require ‘professional’ management; at
the same tine, the growing cmphasis upon the specifically legal—and
more narrowly adjudicatory- —domam as the ethical space or con-
science of society. These two dimensions will be considered in turn.

Managing Law

There is much scepticism about as well as hostility to the application of
modern cost-control and management techniques to the activities of
government and law. 'the opposition to this 1s perhaps particularly
acute in the case of luw, on the assumption, {or example, that no price
can be put on justice. But where a budget can be controlled then it will
be, other things being cqual; and where levels of expenditure can be
identified and attributed, control measures will follow. The primary
reason for this has long been known - the pressure on public expendi-
ture throughout the Western world derived from the budgets aimed at
sustaining and reproducing society—health, education, and welfare,
and the large cxpenditure commitments, closely interwoven with pro-
ductive cconomies, international trade, and R & 1), assoctated with
defence, both in terms of personnel but also procurement.® Even if the
costs of the legal system are relatively modest compared with others,®
it is a commonplace of the UK hudgetary process, studied at close hand
by Heclo and Wildavsky” and confirmed annually by media reporting
and orchestrated leaks, that all budgets are scrutinized for cuts or for
savings on growth projections, and that, to simplify, the general logic
at work here 15 one of percentages which thus potentially bite equally
whatever the size of the budget. In such an environmem, no price on
justice is pious and attractive—but an llusion.

Public expenditure considerations aftect the possibilities of legal sys-
temns largely indirectly. Such policics are not an instriment of policy for
governing the legal systern, but set limits on what might otherwise be

3 Cf. Kennedy, Rise and Full of the Great Poreers, It remains the case thar there 38 a some-
what mysterious necessity at work here. In part I think it follows from the very process
of ohjectification of public accounts and their circulation i the politcal and public arena
iself. For a critical appraisal, see especially McSweeney, "Management by Accounting”.

% And the identification at costs would be spread across more than one department in
the UK and is not identified as a single departmental budger e, prisons, pohce,
courts/judges. There 1s a useful comparative enquiry to be undertaken here.

* Heclo and Wildavsky, The Privale Government of Public Adoney.
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possible in a determinate form. (F.g. the bureaucratic constraints of
legal aid may constrain the kind of evidence which the defence can pro-
duce in a trial, or at least involve that decision being taken external to
the lawyer—client relation.) Furthermore, these general budgetary para-
meters, within which individual expenditures are incurred and decisions
to incur them made, are themselves the outcome of a larger govern-
mental financial decision-making process which takes place in the light
both of concerns internal to government, to politics, to public finance,
and bevond that into the domestic and world economy, at least as
observed or mediated by, on the one hand, the financial apparatus of
the state the Treasury and the financial plavers the capital mar-
kets and currency speculators—on the other.® We witness, in short,
some kind of transition from welfare-oriented ‘unmet need for legal ser-
vices’ to a market-oriented focus on the provision of legal and financial
scrvices, and a shift in thematic emphasis from litigation to dispute
management. Lawyers are exposed like other professionals to new
performative scrutiny, or demands for it, and cost—not least public
costs—becomes a core variable in play at this point.

Once we move beyond identification or restatement of the basic
functions of a legal system or the basic tasks performed by lawyers—
the writing and interpretation and application of rules, the {ixing of pri-
vate transactions in legal form, the advocacy and adjudication of
disputes, the sentencing of offenders—there is the question of the
framefs) in which these activities are to be understood. The general
thematic shift from welfare to markets and the renewed emphasis on
the value of competition in recent years provide one cxample. In the
welfare era, the notion of the availability of legal services primarily des-
ignated some adjunct to the provision of social security and other
aspects of the provision of welfarc as an aspect of basic citizenship enti-
Uements. In the 1980s, legal services came increasingly (o reler by con-
trast to what lawycrs and courts provided to purchasers in markets for
services. Legal services become strongly analogous to the services pro-
vided, for example, by accountants, So far as the clients of the welfare
state are concerned (here of course client has as much its old as its new
meaning') viewing a legal system through this market for services frame
puts the state as customer more firmiy in the picture, and enables a
reconceptualization of the state’s involvement as a bulk purchaser or as
a franchisor. Through franchising, for example, the state may hope to

& Cf Timmins, The Five Grants, 4356,
T GE essays i Wallace-Hadrill (ed.;, Patronage in Ancient Suciefy.
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drive down costs through imposed competition in an area notoriously
resistant to open competition. The general point is that economic cat-
egories gain a new purchase within this frame on the relationship
between state, public expenditure, and the legal system.

Once the legal system is viewed in these terms, other possibilities
present themselves. Courts too can be uncoupled trom the apparatus of
the state, at least so far as their administrative operations are con-
cerned. They can be required 10 be sell-financing, more generally sub-
jected to a managerial regime aimed at maximizing the efficient use of
resources and keeping to a minimum additional calls on state funding, ¢

From another, related, perspective we can see that the legal system,
drawing a very loose analogy with financial and banking systems, splits
into two. On the one hand, there remains a domestic, relatvely cap-
tive market, where professionalism and the protocols which surround
it (which mclude national boundaries or national schemes of creden-
tialization) operate to constrain the development of an open market.
On the other hand, there comes into prominence an internationally
competitive market, where English law (al present, but it is essenlial to
state that there is no long-term reason why English law should continue
to occupy this position) plays a role somewhat analogous to that once
played by sterling, and English courts operate in a mode analogous to
the role once discharged by the Bank of England and the Gity of
London in relation 1o the stability of international currency
exchanges.'? Certainly, the prestige {and perhaps the prosperity) of the
legal profession as a whole might be thought to depend upon the
vibrancy of this work, remote though it is from the work of the high-
street Jawyer. And it may be that in Britain this involvement of a seg-
ment of the legal system in the international political economy distorts
the relatively small systermn as a whole, draining off the most talented
lawyers, even distorting conceptual development in areas where inter-
national or global business is concerned.

The English perspective on these issues is perhaps somewhat dis-
torted, given that English lawyers have advanrages disproportionate to
the size of their profession. The profession shares a legal culture broadly
similar to that of the USA, the world’s largest economy. Tt 1s based 1n
a nation-statc with a long imperial history which has cxported its legal

" This also applies to police and prisons.

Y eg limits on advertising and open competition.

2O Cain and Hopkins, British Imperialion (2 vols )i also Rubiostein, Caprtafism, Culne
and Decline.
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culture o its former dominions and which continues to engage exten-
sively In overseas investment, as well as being situated at the heart of
one of the world’s crucial financial entrepots. It also enjoys the simple
advantage of the English language as the fingua france of the world. It is
precisely here—along with the rise in alternative dispute resolution in
mnternatonal business which takes disputes beyond the reach of the
courts of nation-states  that we should locate the nse of legal global-
ization, matching, it unevenly, the rise of modern international capital
markets and multinational corporations.'® For the moment, the
‘national identity” of such globalized law firms is likely to remain clearer
than is the case with some multinational corporations. Many will see
limits to possibilities of scale and scope which will constrain expansion
and organizational strategies taking advantage of economies of scale
and scope. But these present real pressures for lawyering to become
more business-like in every respect.

Much legal theory has sidestepped the role of the legal protession and
concentrated its attentons on the enterprise of adjudication. Taking
adjudication or the more diffuse theme of ‘law-making’ as its central
focal point, what lawyers do is peripheral. For the most part, the stare-
iy point, for lawyers and others, scems to be that a legal system 1s a
public good barely diflerentiated lrom police, military, and the other
forces of ‘law and order’ and national and internanonal security. As
such, it is vsually said, its costs should fall upon socicty as a whole. In
the modern world, this view of courts and adjudication systems in par-
deular is linked by academics and pressure groups to a view of adjudi-
cation as the development of the law through cases which stretch its
boundaries, Except in the case of such public interest litigation where
a party is able to succced in meeting the costs through a public appeal
for funds, there has always been something odd about this model inso-
far as it assumes that the public benefit—the development of the law-—
should be paid for by private litigants with a selfsinterest in the
outcome. [t may be a public good that such a forum is available  law
rather than war—but it is not obvious that the costs should fall arher
than on those for whose benefit the process takes place. And here the
development of the law i1s an incidental benefit, a sort of interpretive
overlay Imposed on adjudication by the proliferation of commentary.

But as legal specialists recast themselves from he litigation model o
the dispute-management model, simulate trials with independent mock

' Stoplord and Strange, Rwal States, Rivel Finny; Rulgrok and van Tulder, Logic of
International Restructuring. See also essays in Teubner ied.), Global Lave Without a State.
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adjudicators, and seck to settle before entering the courtroom, a sort of
virtual law comes into existence, stored in the internal files of the law
firms. Setr alongside the phenomena to which Teubner has recently
drawn attention'*—the mternational fex mercatoria generated outside the
structures of national adjudication systems—we can sce that in certain
domains at least the court systems have ceased to encompass society
and that the dispute—resolution [unction of such systems has to a degree
migrated elsewhere—including, and this is the interesting point, into
the law firms themselves.'?

What follows from this is the dispersal and fragmentation of law in
a way which is—at least at present—largely unconnected with adjudi-
cation systems. If lawyers once followed judges and clustered around
courts, now increasingly lawyers follow the client. 'T'he cumulative con-
sequence of this is that lawyers or service providers become muore
important than law, or at least (I would argue) there is a shitt in the
operational relationship or balance hetween the two in which lawyers
move into the more decisive positon. In some respects, it might be
claimed, no structural or radical change arises here. In England, the
Fnglish Bar was always a crucial support of the judges, and opinion at
the Bar a crucial element and in some domains - e.g. conveyancing
a decisive one in the state of the faw at any point in time. bue this is
very much a matter of the old-style guild-like churacter of the tradi-
tdonal mode of encompassment of society by law. The difference is that
modermn lawyers are organized in firms, It orgamzation theorists have
become interested again in the legalistic organization, perhaps it is also
nceessary to hecome more interested (in parallel) in the organization of
law and legal services, that is, in the impact upon the fimetioning of law
of the orgamzation of thosc who deliver it rather than ‘make’ it.

As dispute settlement moves away [rom national courts  or as the
possibility of such a move feeds back into the mode of operation of such

courts—so the historical privileges of particular law firms are weakened,

Client loyalty dirinishes or ai least cannot be guaranteed. In a more

glabalized world, competition itensifics, and one response here is to

14

pursuc cconomics of scale or scope.! Several things may follow.

" Teubner, ‘Breaking Frames™.

" Alongside this 1y the migration ol other lawmaking and “adjucication’ inte the
burcancratic realm—-though in the US, lawyers are prominent here . For discussion
ol sume ol the cousequences, see Galanter, ‘Preclatars and Parasites’.

1% Tor this sce now Flood, ‘Megalawvering in the Global Order’ see also Abcl,
‘Between Market and State?,
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Partnership structures may come under pressure, cspecially for reasons
of limited lability. Simultancously, a rise in forum shopping may occur,
driven by relative costs and cfficiency, and perhaps perceptions of more
or less desirable qualitative outcomes. Within established mternational
adjudicative tora, more pressure is likely to be placed on traditional
values like the impardality and incorrupdbility of judges, not least
through the less and less deferential transnational mass media,

Meanwhile, nation-states may hecome more and more impatient
with the costs of their legal systems, whether to themselves as clients or
cuasi-clients, or of the court systems which they provide as a supposed
public good. Indeed, why not privatize them and introduce perfor-
mance pay for judges? Use money or the market meclanisms to set the
legal system free, in its entirety, every component of the system paving
its way, and perhaps with the added spur of international competition?

The new nominalism in the management of public finance has hol-
lowed out not so much the state as the privilege or acceptability of the
misider perspectives of professionals, Thiy occurs m particular not in
relation to their individual one-tn-one operations and decisions, but in
relation to the aggregative consequences and impact of these decisions.
It is as if the aggregate outcome should be privileged over and feed back
mto the individual outcome, and the aggregate level be used as the
measure of cffectiveness, cfficiency and general consumer satisfaction.
This 15 obviously the case where the domain in question is that of gov-
crnment and administragon and the question of the relation between
inputs and oviputs. The significance of the shift of gravity in the legal
profession from guild structures o {irms is however potentally of the
same kind-—that these aggregative measures become the key means of
evaluating “ongoing’ group actvity, Senior partners—and in the future
perhaps Chief Executives and their accountants  devote their encrgies
to the information displayed on the balance sheet.

It is not that everythmg—inchiding power or authority or law or love

can be bought.'? k is rather that everything can be measured in terms
ol money, ar, il one wishes, since money too can be measured, in terms
of cost. Yet in the light of the centrality of statistics and statistical aggre-
gation, the real significance of this 1s not the role of money or other cost

17 In addinien to the work of Shell referred to above, the essavs 10 Parry and Bloch
feds.t, Money and the Morelity of Evchange, offer a valuable wider perspective.
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mcasures in relation to individual decisions or acts or transactions. At
this level, 1t 1s ofien possible 1o differendate cconomic transactions trom
non-cconomic transactons. Butl at ¢ more aggregated level, money docs
become 2 measure which acquires an allure of certainty midst fluidity—
the allure or seduction of numbers which, by virtue of their pure trans-
parcney (their pure convertibility into other numbers, ecven into
numbers of one’s own choosing, driven by one's own purposes) seem Lo
provide a now abstract measure in place of devices like the law,

What is new here 1s not the linkage of money and law, or of law anc
calculation. What is new is the subjection of Taw 1o an alien logic w
attempts to link inputs to outpuis, to think of law as a set of processcs,
o “analyse’ {or decompose) it in the interests of cost-effectiveness and
quality. That these processes --1n which traditional rule-making as the
regulatory technique for sceuring objectives is displaced by other forms
of controls  are less advanced in relation w law than in some other
areas— c.g. health and its administration, or even education  is per-
haps in part because of its lower place on the polinical agenda, which
m turn s related o its smaller demands on public expenditure and per-
haps the rclatively lower demand for legal services compared with
health or education. The other ditlerence is that whereas it is possible
to recasi the delivery of health or educatonal services in [uncuonal or
instrurnental terms, with professional ethics primarily playing a regula-
wry role closely attached to ideas of quality assurance and consumer
rights, the positon in relation 1o core legal activities is more intricate,
because of the association of law with justice and judgment. The para-
dox is that 1f law increasingly becomes a business, 1t 1s a husiness which
opcrates within an unfolding cthical space.

The Ethical Space

Few now share the optimism of law and science movements of earher
parts of the century.!'® 'The dominant response is a combination of dis-
tance angd scepeicism gs-¢-riy new konowledges. This scepucism s fuelled
by the adjudicative position, from which no doubt science in general is
seen in its worst light, and the rhetories of science most cruelly exposed
{as if they should not exist, or as if the fact of their existence proves that
science is masquerade).

The [ocus of lawyers’ sceplicism s not that of Popper, that truth can
only he had at the price of the possibility of untruth  which is not a

" c.g. Wiener, Reconstracting the Criminal.
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scepticism about scientific prool or experiment, or about the credentials
of scientists as judges of the distinction between true and false. Lawyers
have no interest in any notion of scienilic advance or development.
They do not conduct experiments. They do not scck to develop
methodologies.?® In these respects, legal scepticism 13 ungrounded and
perhaps even tends towards a certain epistemic nihilism.

What appears 1o save law from nihilism is at the same time the prv-
otal tool in the deployment of legal scepticism—the concept of the indi-
vidual. This enables lawyers to position themselves as spokesmen of the
‘ordinary man’ and of societal common sense.® The sanctity of the
individual is not just an ideological figure; it is a kind of conceptual
baseline. Such an individual is in a strong sense in-dividual:?! it cannot
be subdivided (or, rather, knowledges which claim 1o subdivide it frait-
fully are regarded with scepticism) nor can it be unitized and combined
with other units into an aggregate individual or made representative of
anything other than it itsclf, in its uniqueness, 1s. In this sense, it is not
a potential object of positive knowledge in a cumulative or develop-
mental sense; trials are not experiments.?? Such development as there
can be is conceptual—the drawing of distinctions.*

Thus lawyers cling to this figure of the individual in a largely nega-
tive way ves-@-us modern knowledges, as a figure to be defended against
these subversions and appropriations. The themes of frecdom and sub-
mission to authority operate in a kind of suspension against the back-
drop of these (only ever partially) excluded modes of forbidden
knowledge, whose development is other peaple’s affair, and which, 1t is
suspected, depend upon the credulity of others.

In terms of the epistemic capacitics and capabilities of modern soci-
ctics, legal systems have thus at once a primitive and a sophisticated
understanding of those subjected to them through legal processes. The
sophistication largely lics in the possibilities of scepticism and in the
opportunities 1o outlaw (at least 1n court} alternative cpistemic claims—

19 Tt myay be comnmonplace 1o speak of the experimental character of tax avoidance
schemes. Bur this is a metaphor, the reverse of the process through which the term ‘law’
was horrowed by science and social science.

0 CF LindMom, Ingurey and Change, on social science and ordinary knowledge; Wynne,
*Establishing the Rules of Law’.

21 Qf linkage of this to Western lay culture in Swrathern, Gender of the Gifi; Strathern,
Afler Nulure.

22 Of. Shapin, Secial History of Truth. We should recall, however, that modern experi-
ments are rarcly repeated: see Porter, Trust in Numbers; cf. Galison, How Experiments Ernd.

23 Cf von Forster, Obsersing Spstems, applying Spencer Brown, Laws of Form.
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or at very least to Jjudge’ them.?* The primitiveness resides in the con-
ceplual baseline of the individual or legal subject.

‘The legal subject presents ‘itself” to the law as a face, or a sur-lace,
which 18 to say a screen on to which various projections will be effecred.
The process of determining, through the activity of judgment, guilt or
inmocence, pralse or blame, of where ‘right’ lies {which is often ratio-
nalized in terms of attribudon and theorized in terms of justifications
of attribution), is the exemplary manner in which this relation is estab-
lished. So far as such ratiocinations arc concerned, the core issue is the
inference of states of mind {rom acts as proved and evidenced. But, at
least in difficult cases and areas of the law, it is apparent thar this very
process brings into play an array of predispositions and prejudices on
the part of judges and juries, preprogrammed interpretive schemes for
intentorizing the driving forces of human behaviour, forces which are
not visible and require interpretation, because the underlyving assump-
tion is that motives are not transparent bur can only (or often only} he
inferred. Indeed, the idea of operating upon the subject in terms of his
or her actions alone, without regard {a convenient metaphor) o the
inner intent or purpose, is often viewed as repugnant; it is as if what is
inside is what is truc or real; or, at least, the proper basis for torming
judgements about the conduct of individual subjects.

Yet if the sophistication resides in seepticism and the primitiveness in
what can perhaps only be called obscurantism and naivety, the ques-
tion 1s why law continues to seem so important in our age. To some
degree, it could be argucd that the explanation resides in a reprise of
the ‘Future of an Ilusion® under changed circumstances,?* that law and
the legal process have become a way of compensating for our sense of
the inadequacy of the world we have created. In the drama of the
courtroom in particular, we re-enact the idea that the individual mat-
ters and is a proper focus of attention. In this dramatic setting, the lan-
guage of responsibility seems appropriate;?% here, mechanisms of blame
and of hierarchy come naturally, And in this setting the rest of the
world, its interests, obscessions, and criteria, can be kept at bay. The dis-
semination of legal events through the mass media serves to intensify
and focalize these developments.?”

Law 1s 4 way of being sure of individuals. Converscly, the notion of

* Smith, Tral by Medicine; Wynne, ‘Establishing the Rules of Law’; essavs in Clark and
Crawlord leds., Legal Medicine in History. “* Freud, “The Future of an Hlosion’,

2 CL Kelley, The Human Measure. For ane of the best recent historical studics of this
disserninaton process, see Gohen, Telk on the Wilde Side.

*7 For focalization cf. Sperber, Rethinking Symbolism.
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the individual provides a grounding for the operations of the law. In
this sense legal incividualism is hoth a method and an object. Some of
the problems associated with this intimate connection are very familiar,
especially in the growing range of areas where ‘the law’ has come to
cngage with persons it 1s constrained (by the way the world is) to recog-
nize who are not individuals.?¥

Carving out an ethical space is the ideological and nstitutional pre-
supposttion of the rule of law, with all its importance more generally to
the world order. This ‘rule of law’ requires in the end two things: a bar-
rier hetween the inside and the outside of the courtroom, and a means
of marking the distincion—means for determining the difference
between what is relevant and what is rrelevanc ta/for the discourse
which unfolds inside. Thematically, inside and outside are crucial, and it
seems more than a coincidence that this is mapped on in due course to
the inner/outer distinction which comes to govern sociology. But within
the history of law there 13 @ movement or process at work between
cancrete and abstract, a process of decontextualization which seems to
lead to a collective anamnesis of the specific conditions in which con-
ceptual configurations first emerged, once these have in some sense been
cut loose from the conditions of their generation. Divergent histories of
commor and civilian systems only underscore this point. What contin-
ues to serve a configuring role/tunction is the category of the individual.
But should we regard this as functioning in a stable and unchanged man-
ner threughout the turbulences of historical events and transformartions?

Against the backdrop (from legal viewpoints) of the emergence of sta-
fistics, measurement, counting, calculation, and pieturng, the idea of
the individual is carried forward in the law, but deprived at the same
time of its traditional housing. Morality now becomes a matter of sup-
posedly subjective opimon rather than a cognitive device for ordering
the reality of the world. Enliglhtened opinion thus positions itself to
make judgements on the domain of morality; and the possibility of a
difference emerges between what is moral and whar is ethical. This dis-
uncuon often seems obscure . Habermas has given it its most elaborate
contemporary form, but the essentials of his argument in this respect
are already contained in the project which unfolds within the Phifosophy
of Right® In the separation of law and morality which unfolds in the

2 Cf. the issue of corporate manslaughrer or, more generally, of the “collective actor’.

* Habermas, Betiween Facls and Norms; Hegel, Philosaphy of Right; of. sophisticated dis-
cussion of Habermas in Bernstein, Rediscovering the Ethical, also Pawer, *Habermas and the
Counterlacwal Imagination”.



198  The Oldest Social Science?

wake of this development can be located the problem of the individual
which remains at the centre of Occidental social thought. Tt operates,
one rmight say, as a category suspended belween law and morality,
deprived of ontological support. In technologies of modern government,
by contrast, the individual becomes mcreasingly a statistical creature
{and it 1s in this sense more than any other that governments pursue
strategies of normalization—which are cssentially operations conducted
on statistics and with reference to stavsucally constituted horizons).
Rhetorical deployments of the figure of the individual should not be
allowed to obscure the reality of this mansformation in practices.®?

Law operates with a category which for it is irreducible, but does
so—such is the burden of the endless (dialectical if one wishes) process
of enlightenment—in the half-knowledge that this category 1s reducible
and at the same time too reduced from the statistical or Durkheimian
point of view, where it appears as mere varlation). To this we must add
that the process of democratization further complicates the picture,
introclucing as it does the sanctity of a certain irreducibility {of individ-
ual ‘opinion’} all of its own. In addidon, of course, is the allure of the
Kantian perspective-exchanging simuhianeous aflirmation and denial of
subjectivity recently reinvigorated by Habermas.*!

This appears to introduce a sct of incompatble values and assump-
tions. Neo-systems theory provides a vehicle for understanding how this
might be handled. But the resistance (e.g. among lawyers) to systemns
theory is itself revealing, suggesting the tenacity of the concept of the
individual and the continued attraction which this flawed irreducibility
continues to exert.?? Law is the morat ‘individual’ moment in the face

0 Thus I am at onee elose to Miller and Rose, *Governing Economic Life’, and in
disagreement with them. The passage between governmentality and sell-government (as
the ultimate? form of individualism) is, I would argue, more problematic than has been
recognized. What in particular needs 1o be understoad is what is invelved in the claho-
rate processes through which, as medical, psvchological, historical, etc. subjects’ individ-
ual identity is probabilized in terms of an often incoherent melange of characteristics and
sub-individual elements. propensities, or dispositions. The many appeals to holistic ther-
apics bear witness to the very fragmentation of the mdividual at work here. But it is the
linkage of the sub- and supra-individual which is of the greatest strategic significance, And
sa whatever he intended to achicve, Foucault's lasc work only serves wo demonstrate the
irrelevance of the concerns of late antiquity {the point 'appur of these volumes) (o those of
late modernity.

31 Most recently in Habermas, Befween Facts and Norms,

#2 [t might be thought that at hest this analysis applics only to criminal law and closely
related arcas. But these underlying themes and displacernents are more pervasive than
that. They infuse the law of property- -wilful breaches, relief, indeed, more deeply, the
question of what is assumed 1 giving eflect to intentions --and not a lew of the more
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of objectivism and technology. The incompatibility between these
moments or orientations is handied through differentiation, which is a
way of dispersing mcompaubility and contradiction—specifically, that
which makes or equates the individual with the marginal. The individ-
ual in Law also serves as a bridge between the realms of the inner and
the outer. People feel at home with or in the law; it does not cocrce
their inner sccrets; it is not confesstonal;® and it gives to each individ-
ual his due.

‘There is, however, an instability built into this which is embedded in
the juxtaposition of the notion of human rights and the modern multi-
level notion of difference. The latter fragments and unravels the idea of
the individual as a differentiated unity which is ignorant of or ‘beyond’
the process of its determinations (or which represents the outcome of
the historical process of working through the determinations of (its)
being, both sub-individual and supra-individual).™

Inner secrets and external allegiances dismantle the black box indi-
vidual which is the initial premise of civil and polidcal rights, Inner
secrets move outwards. This is what Freud, for one, intended in his
cathartic conception of the analytic encounter, except that he hoped
that analysis would lead to the dissipation of pathology, whereas now
the scarch 1s for an inner core or identity which can be externalized or
raised up 1o consciousness.™ External allegiances, by contrast, move
inwards. The voluntary association of sell-contained but ‘like-minded’
mndividuals becomes redefined as a constitutive process of the mobi-
lization and valorization of difference which feeds back into and recon-
stitutes the members of a group who have unity in their difference, who
belong w ‘communitics of spirit’. 3¢

The rise of polideal economy and ‘individualism’ casts doubt on
waditional collective ways of posing and deploying morality and moral

intricite ssues which anse o ficlds like contract je.g. mistake). The sor-disant *fast-moving’
domain of restitution, replete as it is with neologisms, is an exemplary case of the reno-
vatiun of these endencies.

¥ Or at least the common law: of. Stephen, Liderty, Equality, Fratemity,

" Hence the accusations of fetishism and formalism (e.g. Pashukanis, faw and
Marsism.

* Freud, ‘Repression’; Lacan, Ethies of Pspchoanalysts, 2437, For excellent critical
appraisal. see ealy, The Suspended Revolution.

# Richards, Founduliony of American Constitutionalisny; Etziond, Spirit of Comemunity.
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questions. This is visible in ‘liberals’ like Mill. Mill's elitism® was not yet
‘democratic”.® The contrast with Hart’s later “adaptation’ of Mill in the
context of a seemingly analogous debate—Hart and Devlin, Mill and
Stephen®—also reveals the difference, especially in terms of Iart’s psy-
cho-sacial paternalism.* Amecrica has gone down a different path, il we
follow Glendon, in which Mill's individunalism has simply heen extended
to all; but it too has come up against a series of psycho-social impasses. ™!

What has changed since Mill is the waning of the moralism against
which he argued.* This, in fact, is visible in the passage from Moore
io Ayer'® and the increasing formalization and proceduralization of
ethics which emerges as a reaction or response to Ayer,'™ hut also in
the way in which analytical philosophy decomposes or recodes moral
statements.*” Deontology thus becomes one position among many, and
above all a specialized academic procedure with few, if any, institu-
livnal vectors to carry it and its conclusions beyond the umversity into
the maelstrom of contemporary positions excepl in areas where ethics
Is governmentally necessary, like embryology and genctic enginecr-
ing." Meanwhile the family continues to Hourish as the site of psycha-
social administration, even as il remains the crucial instrument for the
moral awakening ‘movements” which come and go.*7 We might add

* His free moral choice presupposes education and mararity: see Glendon, Rights Talk,
where the implications of this are hrought vut well,

WO Joyee, Demueratic Subjects; see also Collini, Puhfiec Moralisis.

39 Mill, On Liberty; Stephen, Liberty. Equality, Fraternify: Hart, Taw, Liherty and Moralify:
Devlin, The Enforcement of Morals,

M See also Newburn, Permission and Rygadation,

M See Hacking, Rewriting the Sonl; of. Healy, Tmages of Trasma. Vor discussion ol soime
limits to this, see Goldberg, ‘Introduction’.

1 CF Wiener, who registers both the burcaucratization of eriminal justice systemns and
therefore the seepage into it of psycho-soctal norns; and the doubt about morality which
arose in the period of differentdation and displacement of law at the end of the 19th cen-
tury.

* Monre, Principia Ftfdca; Ayer, Langwage. Truth and Logie. OF course Ayer is now too
radical for the new deontologists, But their arguments arc framed against the background
of the kinds of arguments developed in this work, rather than, v example, on the basis
of the truth of revelation via the bible.

Y oeg. Ilare, The Language of Morals, Hare, freedom and Reasor, of Habermas,
Communication and the Frolution of Society: Habertmas, Morel Consciousness and Comamunication
Actiony Wabermas, Postmetaphysical Thinking.

*» Cf discussion ol cmotivism in Dunn, Rethinking Alodem Political Theory, 111 5.

W Sce also the problem in relaton w  patenting  the oncomouse - Sherman,
*Governing Scicnee’, 179 1)

17 Craig, Germany, 627 31, on Nazis, womnen, and the lamily; sce also Nolan, Fisions
of Modernity on Fordism and housework in Weimar Germary; more generally, sce
Donzelot, Policing of Families.
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that it is not without significance that much European philosophy since
Husserl has sought to purge itself of ‘psychologism’—few domains
today more threaten the traditional academic philosophical endeavour
than cognitive psychology +%

In one sense we have a continuation of projects which go back to the
early nineteenth century - the moralization of society, in which women
play an important role as moral exemplars and leaders.?® "T'his is again
most visible in farmily matters, but extends to other domains (by anal-
ogy?) like consumer aftairs or ecology.™ But alongside that are new eth-
tcal opportunitics—business and professional cthics, anti-discrimination
in hiring and personnel decision-making; a ‘project’ of some kind of

cthical cquality, the detailed working through of which is left to the
courts, either through the interpretation of statutory rules (which even
in the United Kingdom the courts have to develop hecause of the gen-
cral and non-technical way in which the law is written®!) or through
Judicial review.”” Alongside swarms of lawyers spedalizing (Increas-
ingly} in non-transferrable technical domains, with their own global
focus, orientation, and cxpertise, are the cthical entreprencurs, whose
relerence points are also increasingly global or ‘world-wide’. This lat-
ter, which everywhere has been Americanized discursively in the sense
that everyone now talks in terms of rights or utilizes the conceptuality
of the products of rights-based litigation, is not an illusion™ nor simply
an Ideological State Apparatus™ though it is undoubtedly a means ol
deferral and displacement.® In many respects it is genuinely indepenc-
ent of political processes, at least in much of the West. But courts so
positoned have to operate in an environment in which what is closest
to them is the political system and its plurality of conrrols, if not over
individual judges then over the legal sysiem as 4 whole. Independence
in the end hecomes less a moral or indimidual person-to-person {or
personnel power) question and more a systemic attribute. And so we
have evolved an institwtionalized systemic form for debating what are

¥ Tt is warth noting here the influence of Moore on Keynes and his circlet sce
Skidelsky, John Mapnard Reynes: Hopes Betrved. 152 4, and Skadelsky, Yohn Mapnard Kewnes:
The Economist @ Sawour, B2-9. And also note here Tlayek, The Sensory Order.

' See Caolley, Brifony, 237 81,

#CL discussion of new social movements in Calhoun, *Social Theory and the Polities
elentiy™; Touraine, “I'mumph or Downlall of Civil Society’.

*1 As in the category of ‘genuine material difference’ in equal pay legislation.

2

=

c.g. the issue of the possibility of participation by lesbians and vays 1 the armed
forces.

0L Mars, 'On “The Jewish Question”,

- Alhusser. Essaps on Ideology; see also Ch. 6 above, # See above Ch. 6.
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by definition largely matrers of public morality, and where discrimina-
tion law provides the pivot.

Discrimination law is open to the future in an exemplary way for this
new kind of cthicalization, which I am distinguishing from the moral-
ism of would-be popular movements which take some kind of moral
rearmament as their chjective. In this ethical space, new discrimina-
tions can always be identified by analogy with old, already recogmzed,
and forbidden ones, and diflicult choices which can look like insupera-
ble antinomies can appear on the horizon.?®

Modern law, it s common Lo say, is concerned with the regulation of
a diverse range of social activities. Such projects of modern regulation
involve standard setting and the creavon of speciahst policing agencies
and watchdogs. The systems and networks of politics, administration,
and truth conduct investigations, produce reports and proposals, rec-
ommendatons for new laws and regulations, establish agencies to
‘implement’ them and so on. Judges deal with these things according
to law, when asked. Unlike some traditional courts and judicial com-
missions, which literally went in search of business, or, more exactly, of
revenue, modern law courts are almost entirely responsive. Not anly do
they await society, but they require society to present itself to them in
the forms and with the evidence acceptable w them. (Courts do not
determine standards of tuth but regulate the ‘admissibility of evidence”.)
Once, a sacral quality attached to these forms and to this evidence;
today, all these rules are changed or cridcally subjected 1o the possibil-
ity of change as and when seems convement, Judged again in terms of
the requirements of the court as a sclf-reproducing activity.

The potential role of courts is relatively limited vis-d-zs the overall
enterprise of regulation, confined to activitics like cntertaining applica-
tions for judicial review of one sort or another due to agencies exceed-
ing their powers; administering fines when a regulation is proved to be
hroken. (In any event, it is well known that regulators are commoniy
constrained, both through lack of resources and through the lngic of the
sttuation, to negotate and compromise with thosc they regulate.
Indeed, they are continually open to the charge—whether fairly lev-
elled or not 1s beside the point for present purposes  of seeing thmgs

A dilficul) example 15 the tension hetween hate speech and free speech.
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too much from the point of view of the regulated and insufficienty from
the point of view of socicty.)

Traditional regulation in politically erganized society took the form
of appropriating a porton of sovereign power through delegaton or
authorization by parliament or the Sovereign to engage lawflully in a
social activity. In this sense, the guild system, for example, involved a
politically determined differentiation of function and a politically regu-
lated determination of how the needs of society should be met
Inevitably, too, it involved a considerable degree of delegation of
power—power to make rules, to control admission (o membership, to
expel members, to punish, and so on (featurcs later appropriated by
trades unions). Such delegated power is still power; indeed, it is the same
power in diflerent hands (analogics with the notion of title in property
law are entirely apposite at this point}. It is delegated and, as already
said, differentiated, power. Difference is regulated by the distinction
between the lawlul and the unlawful, and that distincton is posed with
reference o this ‘same power’ which is delegated, with reference, that
15, Lo the possibility of fixing an act of power as either infra vires or ultra
vires. "This was the focal point of the English ‘prerogative powers’ of
mandamus, certiorari, and prohibition, all organized in terms sll
familiar to the English Chancery lawyer of the nineteenth century deal-
ing with disputes about the exercise of private power which rested upon
the ownership of property rather than the rulership of a statc.

The new nomenclature of the application for judicial review
which, in England, these powers are today wrapped up together, can
be read as a symptom of changes in law and power. The notion of dcl-
egation of power, and the scope for exceeding the boundaries of the
delegation which cannot but accompany the fact of delegation, the
whole project of organizing the ‘metes and bounds’ of power with ref-
erence to its origin—this entire operational framework is now dis-
placed. Instcad, judges operate with notions of reasonableness and of
administrative competence. This is of course only appropriate (o the
cxtent that hierarchical organization is replaced by decentred systems,
and where horizental communication and the negotiation ol boundary
problems pose large energy requirements for systems.

Delegation of power did not multiply power though it made the exer-
cise. of power more manageable and its retention mare perilous.®” In
principle, though, sovereigns of politically organized societies delegated

*7 The analyses in Weber, Eeonomy and Society and Elias, The Civilizing Process I State
Formation and (aslisation, remain essential.
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power over matters they could have regulated themselves, it time and
inclination had permitted. This is also the logic within which kings
remained for so long final courts of appeal. Such power was homao-
logous throughout the system of government and thus amenable to the
scrutiny of the law (i.e. of royal officials) when exceeded because il was
always the same power, the power which was known at and derived
from the centre or the apex, the king himself. Power, hicrarchy, and
the penetrative scheme were scamlessly interwoven,

This scheme has been displaced and archived. It is no longer sens-
ible to maintain a zero-sum view of power in which power is a fimte
quality. In its place is something more fluid, amorphous, and expan-
sionary, Indeed, this ‘new view’ of power has almost hecome a com-
monplace. It may well be that legal theory owes this to Foucaull rather
than autopoietic theory.”® But this perspective is also intrinsic to a neo-
systemns approach.”® What is still inadequately acknowledged is the new
discursive figure which this new view of power (with all that it implies
for law and regulation) is nurturing, Briefly: energy displaces will, or is
revealed as underwriting will, which hecomes just one manifestabon of
energy.® ‘Will’ takes humanity—indeed, the individual human being—
as 1ts presupposition; it is ‘in the frame’ of the individual. The ‘meas-
ure’ of power is the reach of the king.®! "This is precsely the horizon of
the concept of polideally organized society. And it 15 this metaphor
which is displaced. ‘In political thought and analysis, we still have not
cut off the head of the king”,%? Foucault famously wrote. Foucault’s own
resolution of this is unclear, but seems to stop short at the project of
‘Every Man a King’.** The alternative response 1s preciscly to articu-
late the model of energy flows.

In this latter scnse, society now has power too, and not just liberty.
Banks, business, unions, the press, the police, men, adults, whites, het-
erasexuals, are all too powerful {all can plug in to energy sourcesj; cor-
relatively, manifestos of resistance and the resurrection of subjugated
knowledges are commonly phrased in terms of the need for empower-

% e.g. essays in Foucault, Power/ Rnotcledge.

5 'T'he carly reception of Luhmann and Foucault was unfortunate in the equivalence
it established between these emergent bodies of theary on the one hand and the emblems
ol political or caltural allegiance on the other.

S Wriglev, Continutty, Chance and Change, Debeir of al, In the Servitude of Poer.

o1 [T he supposed lifespan of a governing ruler was a permanent feature of the polit-
ical claculus of probability . . . the dimensions of historical dme were measured by nat-
ural human qualities” Kosclleck, "Modernity and the Planes of Historicity’, 178,

52 History of Sexnafity I, 82 9.
5 Murphy, "Foucault: Rationality against Reason and History’, 148,
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ment. "This new jargon of empowerment does not easily rid iself of ‘old’
ideas of power, not lcast because repressive social ‘management’ tech-
nigues are all too present in liberal democracics. But the logic of many
new social movermnents precisely centres around whether a ‘difference’
can achiceve a degree of sclf-thematization and of resonance within
communicative sub-systems so as to articulate itself into a differendated
system of communication {e.g. ‘women’ or ‘gender’), An energy model
seems to capuure the key aspects of this situation.

These reflections on power are essential to an understanding of the
differcnce hetween the modes of self-thematization available 1o politic-
ally orgamized and functionally differentiated society. And they are per-
haps particularly difficult {or law —or for lawyers—because of the
intimate connexion between law and ‘old’ power in politically orga-
nized society, In the university, this is registered in an uncertainty about
the proper domain for the academic study of law—is it any system of
regulation or ordering, any legislation, law properly so called? Within
this ‘new’ perspective of horizontal differendation in place of hierarchy,
law becomes “one way” ol domg things, one register ol commuunication.
It is not the case that all sy stems are subject to law; the position is rather
that law is a ‘parallel’ activity and 1ts boundary conditions therefore
include enforcement mechanisms. This means, sometimes, that law is
just one medium of communication which can be chosen from a menu
of such media. But, more generally, this *horizontal’ perspective draws
atention to the displacement of the view that all activity 1s governed
by, and under, law-—-the grid of intra and wlira vires, discussed above. Tt
1s not denied that the Rule of Law, Rechtsstaat, Etat du droit involve a re-
articulation of sovereignty and law in which it seems that law is no

longer an emanation of sovercignty, but sovereignty rendered subject
to law."" Nat the least of the problems of modern polides and admin-
istration is how it is possible to co-ordinate law and politics in circum-
stances where the legality of politics becomes largely part of politics’
self-deseription, which in turn has net too much connexion with what
lawyers take legality to be.

Although it is not usually presented in these terms, the generic shift
towards rcasonableness also registers the collapse of the penetrative
scheme insofar as it marks a change in emphasis towards recon-
structible decision pathways which n turn rely at least in part on the

4t Though [or a persuasive argument that the thematic modernity ol these nutions is
ofien exaggeraied m the standard evolutionary accounts, see Penninguon, Prince and the
Law.
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objectified recording of the observation of processes and procedures in
place of the inner absorption of hicrarchically laid-down rules. The
general problematization of decision-making involved in judicial
review, this chance to use courts as a torum in which retrospectively to
assess the acceptability of decisions, is no longer orchestrated primarily
around the ‘rule-of-law’ question of the proper exercise of powers
delimited in advance (even if these limits can only ‘truly’ be known after
the fact when the question of ulirg vires 15 put to a court for decision).
Instead, it is essentially a question of the reasonableness of what has
been decided, or the acceptability in a courtroom of what is said to
have been taken into account or the unacceptability of failing to take
account of something. 'This is not the place to linger on the prolifera-
don within the legal discourses of judicial review of a plurality of
semantic refinements and distinctions which convert this generalized
notion of reasonableness into something more precise, legally arguable,
specialized, even techmcal.®® It suflices here (o note that this is an
exemplary instance of a number of delays and deferrals and displace-
ments. Political and administrative decision makers cannot know m
advance the legalily of their decisions they can only do their best in
the light of what has already been decided (or, increasingly, in the light
of the legal advice they receive at the tine). They cannot be expected
1o know for themselves; their responsibility (o legality is exhausted in
having and using legal adwvisers. In the couwrtroom the decision-making
scenario is in a sense rerun, but in a simulated way. There 1s a differ-
ence between making decisions and making decisions about the appro-
priate outcome of a review of a decision alrcady made: in a review, the
decision is not the court’s decision and the court can only interrogate
the decision in the light of relatively ideal factors governing the
decision-making. The court in a sense uses a model of rule- or prin-
ciple-guided decision-making. Political/administrative decision-making
and the legal model of political and administrative decision-making
arc—or have the tendency to become—in this sense quite separate.
Such pressures wowards idealization, however, mean that ethical pres-
surcs insinuate themselves in this arca of judicial activity.

This ethical space which now opens up in the law is a decontextual-
ized space in the sense that it 15 cut oft from the contexts of application
or implementation. This is probably a preconditon for the develop-

% The steady but relentless cxpansion of administrative law books provides an
example.
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ment and crystallization of this kind of legal practice. What is pract-
cable is at very least abstracted into the kinds of arguments which can
be put in a courtroom and is detached from the concrete settings of
administration or politics which give contextual meaning to the invo-
cation of practical considerations. Inevitably, decontextualization,
removal from the scene of the action, also means the possibility of
exposing and scrutinizing prejudices. Such legal argument and the
other communications which grow up around it like academic com-
mentary have therefore a critical potential. Even the abstraction of this
critical potential—the abstraction inherent in anti-discrimination law or
in rational grounds for decision-making  is sustained by the decontex-
tualized sctting and by the detached position of cthically engaged
lawyers and judges. Moreover, the more law 1s detached from politics
in systemic terms  i.e. the further we move away from the era of adju-
dicative government——the more ‘rresponsible’ both lawyers and judges
become, or at least, the more they can claim (and perhaps feel} that
their primary responsibility is to ‘the law itself”, or ‘the rule of law’, or
Jegality’, sclf-referendal labels or, in other terms, myths 5 Similarly,
within a globalization perspective including international confer-
ences  such loyalties can be shifted away from national traditions and
orthodoxies and wowards another kind of decontextualized frame of ref-
erence: the common work of lawyers and judges in difterent jurisdic-
tions in the developed and developing world to advance or defend
human rights, legality, the rule of law, and the cause of freedom, a set
of tasks which have acquired new pertinence and urgency since the fail
of the Berhn Wall, the collapse of Yugoslavia, and subsequent events.
This has the added attraction to the West that the discovery of freedom
and the rule of law in these parts of the world needs western help, while
at the same dme 1its previous absence is not readily attributable to what
the West itself has done in the past. Western lawyers can present them-
selves and help and give advice in good conscience and without any
post-Imperial guilt, unlike, of course, the position wvis-d-vis the Third
World, where the charge of neo-colonialism is more readily available
and where self-determination carries the load of ‘not in the image of
the West” and the peril of identification.%?

G Cf. the use of autopoiesis to characterize myth in Nancy, Inaperative Community. See
also Fitepaurick, Aythology of Mdvdern Law; Gowerrell, Law’s Comuunify.
. ldentification Papers, Fanon, Black Skin, White Adasks; Bhahba, Location of Culture.
Se¢ also Zizek, Tarrying with the Negame, CE the argument over the continuing role of the
Westminster Privy Council as final court of appeal, especially m capitul punishinent cases.
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Legal institutions have increasingly acquired the role of making ret-
rospective ethical judgments on the conduct of others whether in the
light of legislative rules, previous decisions, or internal or self-regulatory
codes of practice. In line with this we can anticipate~ -indeed in many
legal systems it has already happened—a general loosening of the bonds
which keep judges in line with the wider process and orientation of gov-
ernment. This Is partly because of the unravelling of legal professional
identity as a monolithic idenitity {even in a sense, in the United
Kingdom where the traditional subordination of solicitors to barristers
and the exclusivity of the bar wis-G-zus judicial appointment meant that
a divided profession was not divided against itself—indeed, each side
benefited from the division of lahour!. There is also the element iden-
tified by Dezalay of meritocracy replacing family connexions and the
transformation of lawyers from gentlemen into yuppies. Dezalay brings
out the ambiguity which arises here: on the one hand business lawyers
have to become more businesslike;% on the other therc are pressures
to become more technical in order to differendate themselves from the
accountants and other consultants whom in cultural and more general
‘input’ terms they are coming more and more 1o resemble. {In this
respect they have to become more lawyer-like or “professional’ than, say,
in the less sharply differentated nincteenth century.®

But the other aspect of this is the increasing differentiation of these
professionals from legal professionals working in other ficlds. ‘Thus it is
unsurprising that general legal practitioners or high-street lawyers are
tooking increasingly to expand their services 10 include mediation.™
But the ethicalization of modern law also serves to loosen the commit-
ment (o some imagined orthodoxy or traditionalism in legal decision-
making.

It is only a complex of social changes which seem to make it possi-
ble for adjudication o assume or resumte this kind of ethical role, which
is somchow more open-ended or ditfuse than the previous concern to
achieve legality, especially so tar as public activity was concerned. But
these same changes threaten certain assumptions about impartality. A
concern with diserimination in socicty becomes also a concern with dis-
crimination in the legal profession and, in a related burt separately iden-
dfiable development, hecomes a concern with the representativeness of

CE Devalay, “The Bip Bang aud the Law®. G Mackie, Lawevers in Business,
% For a good discussion, see Sugarman, "Blurred Boundaries™.
1 (. now Dezalay, “'he Forum should Fie the Fuss'.



Legal Individualism and the Lihical Space 209

the judicial personnel vis-g-vis society as a whole, understood In terms
of socto-cultural categorics and statistical data relating to them.”!

The Conscience of Society

The conclusion of this analysis is that the adjudicaton system has open
to it the possibility of becoming the conscience of society, to play again
with old memones. But as such it sits alongside other practices and
activities. It does not govern them. For many it is thus something to be
manipulated or outmanceuvred; and it has very little independent scope
tor initiatory action. But it provides an ethical space i which every-
thing can he subjected to a particular kind of often ‘uninformed’ or
decontextualized erttical scrutiny,

At the same time, the decontextualization inherent in the unfolding
of the new cthical spuce of the law is mirrored by a counter decontex-
walization in managerial and bureaucratic systems and nerworks, in
which law, detached from the scene of judgment, is anticipated n
decision-making and, n that rather refracted sense, cnabled to shape
or sieer organizations.”? This is linked in turn to the decontextualiza-
tion of the mass media the oxygen of publicity. Taken as a whole, we
have a sequence or evele of decontextualized frames, all themadzing
Liw or legality; none of these operations shtould be confused, however,
with the survival of the penetrative scheme,””

It does not follow from this analysis that the cthical space of the legal
system dovetails with the normative frameworks which structure and
horizon individual or local relatonships. Nor is it claimed here that the
ethical aspects of legal discourse are not remote from the moral dis-
courses which give coherence and identity Lo social groups. From these
viewpoints, legal systems can be just as distant and dissonant as the
most labyrinthine government bureaucracy. The most that could be
claimed is that the cthical space and ‘ordinary’ common sense share
certain structural features, in that they both function in large measure
pre-positivistically and non-experimentally. In each, there is a larger
place for prejudices and pre-understandings {though it is not claimed

U Such a perception could be seen as one starting point for arguments in favour of a
career pudiciary in common law systems, or, more moderately, for the desicability of
extending Judicial teaining progranimes, however much one may doubt their viahility,

7 see e Randall and Baker, “The Threar of Legal Liability and Managerial
Deeision Making.

5 For apposite discussion of the implications of this for reguladon, sce Teubner,
‘Regularory Law’.
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for a moment that these are absent from the social sciences). What gives
law its special privilege is that it is more or less open to anything, and
the critical engagement which the courtroom makes possible Is an
engagement which in modern society has no obvious or necessary lim-
its beyond those limits derived from the nature of the courtroom itself—
as an agonistic place in which opposing sides must be taken, rather than
a co-operative place where people come together in a consensual search
for truth as agreement and/or mutual understanding or an experi-
mental laboratory in which one can investigate (and reach and publish
conclusions, however provisional, about) cause and eftect in social life.

This ethical space—the unfolding of the legal system as some kind of
conscience of society—involves primarily the critical and ofien unin-
fortmed scrutiny of decisions. Whether or not a considerable degree of
stability in the political and administrative institulions of a soctety 1s a
necessary precondition for the assumption of this kind ot ‘irresponsible’
role by the legal system 1s a question for further investigation.
Consequentialism has its place in legal argumentation; but il s in
essence one technique among others, and as mere technique can he
harnessed just as easily to ethical as to pragmatic or practical consider-
ations.” 'The heauty of these arrangements, for lawyers and for ideo-
logues, is that they permit a mode of thought in which we continue o
live ‘under’ law—or even arrive at this state for the first time in history.
The danger which lurks here  though [ am not entirely sure Irom what
vantage point this danger can be observed—is the danger of overbur-
dening the legal system with hopes and expectations, with impossible
demands which may in part flow from society itself but which probably
flow primarily from the very activitics of lawyers and legal commenta-
tors. Opened up as ethical space, as conscience of society, there is a
proliferation of an cthical public discourse, which embeds itself in legal
discourse and argumentation, and which multiplies in the pages of legal
magazines and journals, in the quality press, and the broadcast media,
and even, in some cascs, in political manifestoes. In this sense the cri-
ticues of law which have developed since the 1960s are to be seen as a
constitutive clement of this ethical space.”™

7 Luhmann, ‘legal Argumenmaton’.
75 Tor a recent example, of. Kennedy, Sexy Dressing.
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Perhaps, Kublai thought, the empire is nrothing but a zodiac of the
mind’s phantasms. “On the day when I know all the emblems,” he
asked Marco, “shall I be able to process my cmpire, at last” And
the Venetan answers: “Sire, do nol believe it. On that day you
will be an emblem among emblems.”

Critique, cynicism, and a somewhat ambiguous notion of simulation
cant be deploved to insinuate (through a collection of anecdotes, coun-
terfactual instances, and so-called ‘thought-experiments”} that ‘heneath’
the plurality of systems or frames which configure the shape of modern
sociely 1s ‘something else” which variously resists, refuses, appropriates,
plays—lives’, a kind of pre- or anti-sociological version of Foucault’s
great Unsaid which only the foolish would suppose they could raise up
(o rational or articulate speech.? In some areas, especially in anthro-
pology, the problem this presents to theory acquires explicitly ethico-
political inflections.® More generally, the somewhat negative projects
which emerge at this point make strategic use of phenomena which it
used to he convendent to call the traditional or irrational, while explic-
itly distancing themselves from all projects which assembled the mod-
ern as the antithesis of the traditional (so that the terms traditional and
irrational are dismissed with derision).

Alternatively, a kind of philosophical anthropology® seeks to pursue
a less negative path, Habermas’s thesis of the lifeworld-ed basis of resis-
tance to systemic colonization, in particular, is a partial articulation of
the fundamental problem of the {vertical} boundary of the legal {or of
any other sub-system). Foucault’s positive, almost programmatic, signal
{almost despite imself) towards ‘subjugated knowledges® is another.” In
some postmodern versions, the objection seems to be the attempt to

' Calvino, fevisible Cities, 21,

? TFoucaul, *“The Order of Discourse’, 48. Some pertinent examples are: de Certeau,
The Practice of Froerpduy Life, Baudrillard, In the Shadow of the Sifent Majorities, and the now
iparadoxically) classic Debord, Secrety of the Spectacle. For resistance sec arguments in
Dumm, Faucaudt and the Poliftes of Freedom.

¥ Chittord and Marcus {eds.), Wriimg Culture; Geertz, Works and Lives; Bailey, The
Prenalence of Deceity Gellner, Postmodernism, Reason and Religion.

* Murphy, “The Habermas Effect’. > Foucaull, Power/ Knowledpe, 81,
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impose any perspective at all, whereas with Habermas, the objective is
to find the basis for reassembling an integrated moral (human) inter-
subjectivity which resists or overcomes the ohjectification and frag-
mentation which drives and results from the theory of funcuonally
diffcrentiated society.®

Diverse though these positions are, they perhaps share die intuition
that there s a ‘residuum’ and that systems theory can only seek to
absorb or to ignore 1t——that it has no theoretical vesource for co-cxist-
ing with it. Part of the peint here is that systems theory cannot exhaust
all the useful perspectives 1o be had even upon the behaviour of actors
in systemns.” It may therefore be that the problem is less that of where
in the ‘real world’ systems effects stop as the question of what other per-
spectives are relevant and how to integrate them. But it is at such points
that theoretical self-generation can bccome reductionist and lean
towards a closure which somehow comes too soon. The objection is not
the exclusion of real people or real worlds but the theoretical exclusion
of other perspectives. But the problem, in some cases, 15 4 more gen-
cral objection to theory, to the project of *knowing the other’.

Syncretism is no doubt foolish or impossible in the face of such het-
erogeneity. But perhaps what onc can do is to inspect the categories of
systems rationality for their deficiencies confronted with this “noise’ and
hold hack from any a prorsm, including that which favours narrative
and/or thick description as the only possible alternative stratagem lor
‘codifying’ the noise. Almost by definition, the question is whether we
can find a way of understanding that does not presuppose the institu-
tions for which systems theory has already provided a mode ol analysis,
a theory which thus is not an abbreviated or self-referential statement
of already existing institutional arrangements. It is to this task, it scems
to me, that attention continucs to need to be directed. What is essen-
tial at this point is o move beyond this play of mversions or at lcast to
be open to the question of the point at which systems rationality m gen-
cral or law in particular stops, and to what we find here conceptually
if not practically. This is because we procced, in relaton o the pursuit
of our ‘ideals’ at least, too much of the tme as if we still mhalat an
Augustinian universe of good and evil and the struggle between two
such principles.® In the context of the persistence or survival of these

¢ Habermas, Moral Cowsclousness and Commurncatios Action, Habermas, Postmetaphysical
Thinking.

? Crozier and Friedberg, Lactenr el le systime: o Touraine, Le wetowr de Uaclenr.

# See Ch. 2 abaove.
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old ideas, it is natural to suppose that the choice before ‘us’, as a soci-
ery, ax a world, 15 either law or depravity, reason or unreason, a dis-
tinction as simple as that which God once undertook to abolish at the
historical end of the process of distinction-muking itselt, of “either/or’.®

LI

According to Pierre Legendre we cannot dispense with the paternal
principle.'® Il we try to, mdnaduals and society maltuncton. Ths is
cquivalent to asserting the indispensability of the penctratgve scheme. It
is no comncidence that Legendre 1s scathing about the epistemic {and
implicitly governmemal) claims of the human or social sciences. For
him, the dignior heres of the legal tradidon {i.c. the paternal principle) is
Freudism, especially in the enigmatic and challenging vehicle of the
Benedictine Lacan. !

To refer back to what was said above, what this perspective secs as
repetuve reproduction of legalism m the categorial schemes of social
science, | see as plays on and with social and governmental memory,
selective recall, allusion, metaphor  but with no underlying signifi-
cance or cominuity.}? The core difiercnee which arises in how to
understand ‘modernity’ from a legal, polideal, governmental—and

2 Van Farster, Obserning Systems, of. Kierkegaard, Fither/ (.

" Legendre, Le cnime du caporel Lortie; discussion in Salec), ‘Crime as a Mode of
Subjectivization”,

U For this, de Certeau, Heterologizs, 59 60,

"2 In different terms, etymology can he—and usually is—misleading, except as a
purely listorical deviee, Even if the unconscious is structured like a language {and s this,
i the end, a factual’ question or something more a prior, immune from empiricism?),
we are not required 10 accept that language possesses or is the reposttory of the uncon-
seious, especially a collective unconscious. It seems o me that Freud was simply tryving
o grapple with the complexity of the problem his wark had created for fself of the lin-
guistic mediations {including accidents and coincdences— homophony, for example,
which is unrelated ta ‘meaning”) involved in his analytic investigations. Given the ana-
lync/therapeutic strategy he came to pursue, language or representations had to serve as
a substitute for the intangible or unobservable unconsicons —yet this same unconscious
always functioned as i it was a thing  why else call it “the It'? By wransporting these real
and enmplex problems onta the plane of language a3 such, Lacan at anee advanced and
diminished this project, Advanced, becanse its departure from medical or more general
empirical positivistic science could be justified with reference w other domains like phi-
losophy (however complicated Lacan’s relations with that discipline in his time might
have heen; diminishied, because the Feeudian project of discovery of the uncenscious
drifted off into a range of mysticisms which Lacan’s own Kebala did linle in practice to
restrain, whatever his intentions (which are of course still discussed). Vor these poins, sec
Freud, “I'he Unconscious’; Macey, Lacen in Conlexts, Glémem, The Lives and Legends of
Jacyues Lacam, Borch-Jacobsen, Lacan: The Absolute Master, Roudinesco, Jacques Lacan & Co.
In my view it is unfortunate in some respeets that whal is Increasingly crystallizing as *psy-
choanalytic jurisprudence’ is so duminated by Lacanian theorizing, with all the ambigu-
inies involved in the nature of this operation, and largely disregards the eontribution o




214 The Oldest Social Science?

above all administrative point of view is the place of statistics in the
constitution of the social and natural world. The desire for statistics has
always preceded the realization of statistical information. Those who
argue that the reliability or meaningfulness of statistics depends upon
trust in the informatdon-gatherers, processors, analysers and, perhaps
most crucially, in the methedologists whose interests are supposed to be
disregarded and for whom the professional goal is ‘objcctive truth’ itself
are misguided—although no one 1s going to dispute the value of inter-
est-free enquiry and information provision in a demaocratic society.
{Except somcone who is affected or implicated by the information so
gathered in an unfavourable way.'®) Governments endlessly com-
plain—as do, more generally, ail involved in ‘administration’—about
the ‘lack’ of informaton. Once techmques of information gathering are
perceived to be available, there seems to be no limit (other than cost or
irrelevance, which is itsclf a highly sclective and information-availabil-
ity-dependent concept in these times) upon the need for information.
Paradoxically, perhaps, the pressure in this direction is intensified in
democratic systems.*

In fact, there is no master principle which subsumes, and thereby
guides or justifies, other, lower level principles. But how can such a
claim be justified itself? T would deny the validity of the question. The
problem lawyers have is what ‘contribution’ they can make to the
emerging social formations. But this is & problem specific to lawyers in
one sense  in the sense that the penetrative scheme can no longer be
deploved as the basis of legal or lawyerly operations.'®

the ‘bigger picture’ of the range of work which emerged in the UK over a different time-
span and in differem conditions. Kspecially relevant, perhaps, is that group of analysts
who sought to disentangle their approaches from the rivalry between Anna Frend and
Melanic Klein: see 1'rist and Murray (eds.), The Social Engagement of Social Science Vol. I: The
Socio-psychological Perspective, and csp. the essays in Kohon (cd.), The Briish School of
Pychoanalysis: The Independent Tradhiion.

'* Here cf. Locke, Collapse of the American Management Mustigue, 224, on the use of sta-
tistics In Japan, not for contrel or surveillance purposes, but in order o make accessible
o each member of an organization both the overall performance of the organization and
the individual’s contribution to it. On the idea of Japanese management distinctiveness,
see also Miller and (FLeary, “The Factory as Laboratory’.

'* As we have seen, this is a central plank in the argument developed in Porter, Trust
in Numbers.

'3 It is intriguing that sociologists and others have rediscovered trust. The traditional
skill of lawyers, 1 have argued, was to convert distrust inte trust throughs their instruments,
formulae, etc. underwntien by the coercive apparatus of nation-states. Modern society in
the end is underwritten by explicidy idenufted and differentiated underwriters. The irsur-
ance—Le. risk-spreading—principle dominates.
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The paradox of legal systems is that the process of adjudicadion is
premised organizationally and cooceptually upon the face, the surface,
the appearance, on what is visible in court,!® and yet, in the modern
world at least, the governing assumption is distrust rather than trust,
scepticism about appearances, doubt regarding how much surface
appearances reveal. Surfaces, in general, have become problematic
rather than revealing, domains to be penetrated rather than appreci-
ated.!? Every surface bears with it, it ts thought or assumed, a ‘beneath’.
But for the law this bencath is primarily a philosophical or a prionstic
rather than empirical beneath; a domain of will-formation, purpose,
intention, and so on. This means that it is not legible in terms of banal-
ity or normalization {except and insofar as the notion of the normal per-
mits or facilitates imputation and attribution of intentions). The
penctrative scheme has become a postulate rather than an ontological
starting point. The modern individual, by contrast, when taken seri-
ously, is revealed as in effect a composite of a range of measurement
techniques:  psychometric measurcment ranged alongside statistical
aggregation, the sub- and supra- individual schemes searnlessly com-
bining in the mass media, popular culture, and perhaps therefore in us
all, in a new phantasm which holds out to us not fear but hope, possi-
bility not limit  to be free and conscious possessors of ourselves. This
15 4 phantasm not least because its very conditions of emergence under-
mine s possibilities of realization. Bur, at the same time, this docs not
undermine its effectiveness, the kind of effectiveness which was once—
and we can now see too narrowly—called the ‘ideology’ of individual-
ism.

To point out all of this is not - cannot be—to say that it is wrong.
From what position could such a judgment be issued? Bur it 1s clearly
open {o abuse, given the complexity of human subjectivity which is
revealed through the focus of a range of disciplines and empirical
studies.'® The return of voluntarism—of just deserts, of contracts,
elc. - is accompanied by both rhetorics and praclices of management

16 See Ch. 6 above,

17 Cif. however the discussion of trust in Japan in Locke, Collapse of American Management
Aystigue.

'8 Regarding the collapse of faith in science, and the re-entry of individualism and
punishment, one should note, that it Is not—cannot be  a simple matier of switching
inte reverse. Perhaps the distinction hetween free will and determinism is a simple oscil-
lation, but one is inchined o think that the distinction is copied into the marked side of
the orgmmal distinction (i.e. determinism}. That is, a space is ‘reclaimed’ for voluntarism,
but on the already cstablished ground of determinism(s).
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accounting: the audit society.'? This is about trusting systems not *peo-
ple’; indeed, its premise is that unsystemic actors are to bhe distrusted
above all else. In one of many ironics, actor-centred processual
cmphases in sociology and anthropology here flip over into a focus on
process which disregards the actor, or which regards actors as only
elements in processes and which is interested even in processes which
handle actors—stafl training, stalf appraisal, and staft development sys-
tems, for example. Actors become human resources of organizations,
In some political rhetorics it 1s imagined that this heralds the return of
individualism.*® 1 in this language systems are treated like actors—with
missions, aims, and objcctives, and distinctive identities—so, as the
corollary, actors {or should we say what used to be called actors?) are

analysed and deployed like systems: time-and-motion studies, tme
management, job satisfaction, personal fulfilment-——even mandatory
taking of holidays. Individuals cease to be in-dividual and become
rather complex combinadons of clements both physical and psychie;
and these combinations become calculable and thereby manipulable.®!
(In theoretical terms, the formalization inherent in Parsons’ AGIL
scheme might scem both to belong to this cra and to beckon towards
its future,??)

It is not claimed here that any of these scientific intrusions into the
‘lifeworld” of *people’ are effective in the sense that they achieve their
stated purposes. These are open questions which can only he answered
with reference to particular cases. More interesting is the culture of
experimentation, improvization, and permanent change and innova-
tion which these processes inaugurate. Il things don’t change they must
be maladjusted to the rapidly changing demands of the world.

It is inescapable that not everyone has a stake in permanent change.
Moreover, the achievement of stability in some contexts serves as the
mission of those promoting permanent change. We need in relation to
much of this to recognize the collapse of hierarchy and the rise of hor-
izontal relations. This transformation is both mest visible and most sus-

9 Power, The Audit Explosion; Power, “The Audit Society’.

20 For excellent discussion of this in the Briush contexi, see Jenking, Aecountable to None.

21 CE Miller and (Y'Leary, ‘Governing che Calculable Person'.

22 The AGIL scheme sought to lormalize sociological analysis in terms of four func-
tinns which themsclves cluster around the familiar (Weberian} instrumental/expressive
divide: “adaptive” and ‘goal-seeking’, ‘integrative’, and ‘latent pattern-maintenance” fane-
tions. Usclul discussion of Parsons” project is now to be found in the essays in Robertson
and Turner {eds.;, Talolt Persuns.

*# Cf. Touraine, *Triumph or Downfali of Civil Sociery’.
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pect (in that it 1s presented as the equivalent of social and economic
equality, which it obviously is not} at the level of purposetul organiza-
tional (re-jdesign. But there is a wider logic at work: people become
actors, or rather functions; functions, in turn, need 1o he assessed and
reassessed. At the level of functionality and of the locadon of functions
within systermic complexes, no function, and e fortiort no incumbent of
a funection, is {at least in theory) privileged or exempt from criticism and
scrutiny. Furthermore, in this environment cverything becomes relative:
market share, mobile rankings, etc. If it is not an oxymoron, one would
say that a statstical scnsibility pervades all assessments of achievement,
and that all such assessments are permeated with a sense of imperma-
nence, underscored by finite accounting time-{rames.

These changes can be lamented and/or their shallow basis revealed
through certain modes of critique.?® Yet perhaps this shalluwness 1s
necessary, ot at least a constituent clement of the developments under
considcration here. In the academy this is revealed in the collapse of
foundationalism and the parallel rise of methodology, The rather curi-
ous position of law facultes in relation to this change is clear enough,
if, as in some other disciphnes, increasingly concealed. But the same is
true mn relation to the practical business of government. Indeed, one
could argue that this business is increasingly ‘theorctcal’ or that the
inescapable pragmatism and opportunism of government is increasingly
horizoned by theorevcally mediated realities, in which methodology
and the assessment of methodological adequacy arc themselves increas-
ingly thematized. That decision-making itself could become scientific or
even mechanical may have receded as a viable project, and this gen-
eral recognition itself scems to preserve an important place for law and
legal “takes’ on the world. In fact, however, the policy decisions which
have to be taken are hased on a range of statistical data and on more
or less informed asscssments of the meaning of the data available. To
try to make decisions an the basis of direct vision of realities is seen as
an act of ignorance or blindness. Clear vision is statistical vision.
Intelligent vision 1s additicnally alert to the methodological dimension
which underscores, hut doees not, in the ald sense, found, the data. In
practice methodology may be axiomatic just like the old foundational-
ist but in principle, methodologically one might almost say, it is not.
Rather, it i3 always open to parttal and incremental amendment,
adjustment, and revision.

2 eg. Power, The Audit Explosion.
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The main thrust of the argument, stressing as it does the shift from
the hicrarchical to the horizontal, is directed quite particularly to the
way we think about law. 1 take 1ssue with the general assumption that
law is the solution to society’s problems. But in so doing 1 am not able
1o suggest any other solution. Or rather: without being dogmatic or
theory-driven here, it seems that at least in part the whole problem is
couched in the wrong terms. We can at least rephrase the questions if
we acknowledge that society no longer exists as a stable and idenufiable
entity (or, if unstable, as a former entitv in nced of the restoration of its
entiti-ness). If in place of this stable supposition we assume rather the
reality of mobile configurations of larger or smaller scale, we can begin,
perhaps, to come to terms with what it means to live in a world which
is not without law {far from it) but in which law- ordinary practical
law, theoretical law, or mctaphorical/metaphysical law?® -crases 10
work in the old way.

What remains is a situation in which we at one and the same time
have become suspicious of the autonomous individual and of the
logic—or the idea—of supra-individual systems. Regarding the latter,
confidence has ebbed 1n two respects: first, regarding the real possibil-
itics of systematicity, which the commitment to individualism insists is
a perspective whose adequacy is always undermined orssubverted by
‘people’; secondly, regarding the supposed logic of these systems as
such.

All that 1s argued here 1s that we have to see the central role law will
play in the future in terms of an occluded vision, as a temporary refuge
from the squalls of the rest of existence, as a temporary resting place i
which we can, for a ume, possess ourselves, assert ourselves, take corn-
fort in the achievement of justice or surrender to grief in the face of its
failure. And the rest of the time? Well, we are just something else, work-
ers, consumers, citizens, believers, genders, ethmcities, sexualitics—in
all contexts efficient or inefficient, competent or incompetert, confident
or unconfident, rich or poor, optimistic or pessimistic and so on {and
on). . . . Sovercign individuals? iardly. An iron cage? Not at all. Bue
quite a lot of both, along with what are increasingly normalized as the
usual tensions and contradictions,

# As in Lacan, Legendre, and their camp-lollowers.
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Liberalism is based on a ‘realisin® which is in a sensc an cxhausted real-
ism, a pessimism. It is based on fear—fear of humanity or of what
humans in groups, mobilized humans, visionary humans, humans
armed with ‘new new rhetoric’ may do.?® These negative qualitics,
these repressions, make it rather unattractive. Moreover, it is caught up
in a number of contrachctions. In parucular, its complicity with and
dependence on modern social science —on economic forecasting, on
statistics, and statistical thinking—mean that its cult of the individual or
the family is permanenily undercut by its operational practice; it may
think or analysc ‘micro” but it acts all too often ‘macro™—the world of
interest rales, trade balances, budget deficits, exchange rates. Its com-
mitment to international order and security 18 always vulnerable to the
fact that its political leaders and representatives are chosen by domes-
tic electorates bounded by the nation-state. These clectorates in turn
arc dependent for their knowledge of the world on information media
owned and controlled by multinational corporations. Within the nation
state, care and community are bureaucratized through the welfare state
and politicized through the electoral system. Individual citizens cease,
excepl through the payment of taxes, to be responsible for the needs of
strangers, and there is a widespread suspicion too that the resources of
the state are increasingly squandered on the administration of services
rather than on their direct delivery—in health, in education, in welfare,
and so on,

Nor is the picture much more encouraging with law. The legal sys-
tem may be perceived to be latent with possibilities—especially in rela-
tion to the unfinished project of equality before the law. But for a range
of reasons it has proved difficult for legal systems to escape the charge
of politicization. This is pardy for personnel reasons—the sociai groups
from which lawyers and judges are predominantly recruited—and
parily because of genuine doubts, within the liberal model, over what
adjudication systems can do, or do appropriately. At the same time, the
meaning or social resonance of the supposed autonomous values of
legality become increasingly obscure—not lcast because they hecome
increasingly abstract and theoreticized.

I do not seck to conclude with a battery of prescriptions. There are
enough profundities in the world already, wrote Geertz, and the same
is truc of prescriptions.?” A world full of theories ol everything is a
world which needs time to reflect. And the paradox is that this is so

26 Samos, Toward a Neae Common Serse. 77 Geertz, The Interpretation of Culbwes.
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difficult because there is little time adequate to the task, precisely
because there arc so many theories of everything. The danger here 15
that everything tends towards nothing, towards a kind of overblended
soup whose contents are illegible. 'The positive spin which can be given
to the same tendencies invokes possibilization, 1.e. experimentation and
imagination. What emerges will depend on . . .? We do not know and
cannot tell in general. We can only say that there are open possibilities
for thematization. This 1s the reality now of poessibilization. Much more
difficult is how themes should or can be framed, and the achievement
of the stability which seems to be necessary in order to frame themes
such that they are useable in a more than evanescent way.

But we are not left with the horror vacui—the ‘displacement’ of law
delineated here is not a mhilism. It s no part of my argument to sug-
gest that people should not be {or even want to he) people. ‘Systems’
do not ‘rule’—this is the whole point of the argument! In this register
of people—person discourse, 1 follow, for the moment, in the light of the
foregoing, Odo Marquard discussing finite freedom as understood
within his sceptical moralist framework:

In general, it is advantageous for man to have many determining factors: not
none at all, and not only one, hut many; because human beings are not free
by virtue of the fact that they copy Gaod (as quasi-omnipetent directors on the
world stage, or by having uncondidoned capability); rather, they arve free
through {reedoms, in the plural, which fall to their lot because, in the crush of
the determinants that bombard them, these determinants hinder each other,
reciprocally, in their determining work, It is only by virtue of the fact that each
further determinant curtails, impedes, and modcrates the determining pressure
of each of the others that each human being is and possesses his or her own
{modest, entirely finite, limited) individual reedom sis-d-2d5 the sole clutches of
cach determinant. What makes a human heing free 1s not zero determination

the abscnce of all determinants—or the superior foree of a single determinant,

but a superabundance of determinants.?8

To achicve cven this perspective is not casy. What is easy is to claim
that such a perspective amounts to the bland leading the blind. Such
claims, however, disregard the painful conclusions which an intelligent
obscrver can draw from Western history. It is perhaps uncontentious
that we can set higher geals for ourselves than was possible in the past.
But at the same time, it makes little sense to sct out to do so as if law
holds cut a mechanism comparable (o what one might have claimed
for it in those times when law and truth were indistinguishahle.

28 Marquard, fr Defence of the Accideniad, 124,



