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The United States and the Global 
Legal Community 

AM E RICAN LAW A CADEMI CS SHOUL D SPE AK AND WRITE 

about the role and influence of the Ameri can legal system in 
the modern legal world with some diffidence. In a sense, this is an 
issue that is better addressed from th e outside. Foreign jurists, who 
experience the American legal system from the outside, are likely 
to be in a much better position to gauge th e effect and influence 
of Ameri can legal institution s on the world legal order than is an 
Ame rican academic or practitioner. 

On the other hand, as the end of what some have called "the 
Am erican Century'' has come and gone, the issue of America's 
relationship with the other great and small lands, jurisdict ions, 
economic and political systems, and cultures of the modern world 
has come very much to the fore. Qy estions that were often muted 
during the long years of the Cold W ar are now fueling public 
debate in the stark new world following the fall of the Berlin Wall, 
September II, 20or, and the American invasion of Iraq. Thi s is a 
time to talk and write frankly in the hope that honest dialogue will 
increase under standing and enable us to work better together to 
make the world a better place for all our grandchildren. 

This chapter focuses on thre e main themes. Th e initial part 
discusses the various structural and political conditions and cir
cumstances that define and affect the relationship of Am erican 
law and the Amer ican legal system with the global legal order. 
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The second theme addresses the expansive role of American pri
vate law and the role of private litigants vis-a-vis the global legal 
order. The third part touches rather briefly on American restraint 
with respect to global legal institutions. It concludes with a few 
remarks on the potential role of American law in the world of the 

future. 

A. THE AMERICAN LEGAL SYSTEM IN WORLD CONTEXT 

Unlike Roman law, which exerted influence over the world's legal 
systems for nearly two millennia, or even English, French, or 
German law, which spread to much of the then-civilized world 
during the nineteenth and early twentieth centuries, American 
law and legal institutions were not given much cognizance by 
other countries until the middle of the twentieth century. This 
was largely because (r) in contrast to the major European powers, 
America did not foun:d many colonies abroad; (2) America's early 
economic activity was focused on developing its own vast territory; 
(3) American law was not in a form that encouraged export and 
emulation: and (4) the international language of discussion and 
exchange was French, and in scientific matters, German. America's 
language was widely spoken only within the empire of its mother

land and cultural competitor, Great Britain. 
The first two of these circumstances are matters of history that 

are generally known and do not bear further discussion. However, 
it may be worthwhile to consider why American law has tradi
tionally not been susceptible to easy export and emulation abroad. 
The answer may lie in two particular features of the American 
system: the uncodified common law form of much of American 
private law, particularly during the nineteenth and early twen
tieth centuries, and the peculiar and extreme form of American 

federalism. 
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American private law in the basic fields of contr 
b act and tort 

egan as common law inherited from England. Unlike d" 
. ·11 h. h co ified c1v1 aw, w 1c predominates in most of the world com 

1 . . . , mon aw 
':as cre~ted by the dec1s10ns of Judges. Published judicial deci-
s10ns of mnumerable individual cases, knitted together by the rule 
of stare decisis, gradually produced rules of decision that can be 
finely attuned to differences in operative fact. Americans, as well 
as Britons, point with pride to the judicial creativity represented 
by accretions of case law centuries old that gradually have evolved 
and adapted to the changing requirements of a modern economy 
and society. 

The problem is that common law is difficult to export except 
to a colony of the mother country that can use the mother e-0un
try' s body of decided case law to serve as a reservoir of doctrine 
until the offspring system has built up a system of case law of its 
own. To take an actual example, when Japan decided to modern
ize its economy and political institutions and looked for a body 
of doctrine and procedural law, it could scarcely be expected to 
have adopted some thousands of preexisting decisions of English 
or American courts, have translated them into Japanese, and then 
asked Japanese lawyers and judges to use this mass of case law as 
the source oflegal principles for the reformed Japanese legal sys
tem. It is not at all surprising that Japan adopted German codified 
civil law and civil procedure law in the late nineteenth century. 
The codified doctrines of civil law in Europe were and continue 
to be much more susceptible to comparative study and adaptation 
by foreign nations seeking to improve their legal systems than the 
case-law solutions of the Anglo-American world. 

Moreover, America's unique history as a collection of British 
colonies that banded together to break free from the mother coun
try and form a new federal state has resulted in a fragmentation 
of most private law and considerable public law among the fifty 
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states. In most private law questions, American law is the law 
of a particular state, such as N ew York, Californi a, or Maine. 
This was even more the case in the nineteenth and early twen
tieth century before the movement toward uniform law and the 
growth of federal economic legislation resulted in some coherence 
in certain areas. Back in the "old days," an observer from abroad 
would be hard put to determ ine what was the American law on 
any given social or political issue and would be required to look 
at legal resolutions of particular states as well as_ the central ~ov
ernment through the lens ·of a complex federalism. Again; 1t 1s 
not surprising that-countries seeking to modernize their legal sys
tems woold turn more readily to the national private-law regimes 
of the legal systems of Europe than attempt this kind of an 

exercise. 
Very likely, language also played a part in the early days, when 

French was the language of diplomacy and German the language 
of science. In the nineteenth and early twentieth centuries, per
sons interested in studying American law would have had to be 
conversant in_ English, common enough in the British Empir e 
but elsewhere scarcely a language of first resort . The influence ~f 
this language factor has become much more important, and in the 

other direction, in the w~rld of the third millennium. 
Ind eed, a survey of th e worldwide influence of modern legal 

systems as ·of the beginnin g of the twentieth century would have 
disclosed that German procedural and substantive law enjoyed far 
greater worldwide credibility and attention than did the law of any 
of the then forty-eight American states or of its federal govern
ment. The influence of German law on such future economic and 
political giants as Japan, Korea, and Chin a at the end of the nine
teenth and beginning of the twentieth centuries means that even 
as of today, more people live in countries with German-influenced 
legal systems than in lands that have followed the American 
model. German influence even appears in Americ a's own Uniform 
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Commercial Code, which was originally conceived and 1 
brought forward by Karl Lewellan, who received his early 1:;~ 
educat10n at the University ofRostock, Germa ny. 

Some of this changed at the end of World War II. The politi
cal and economic strength of the United States following the war 
and during the latt er half of the twentieth century have inevitably 
led to export of American public- and private- law doctrine in sev
eral forms. For instance, the concept of written national consti
tutions interpreted by the judicial branch of government , refined 
and developed over a century and a half in the United States, took 
rapid root in post-war Europe, especially the Federal Republic of 
Germany. Over th e last fifty years, European constituti onalism 
has developed its own special character from which Americans 
can now in turn learn new ideas and approaches. Mo st would 
agree, however, that its modern-day roots were derived from the 
American experience, adapted to Europ e in the late 1940s and 
1950s. 

Other ways in which American law has extended its influence in 
the post-World W ar :[,I world have been' more indirect. Th e case 
law format and American federalism have continued to be sig~if
icant hurdles to widespread adoption of private-law doctrine and 
procedural law. By and large, Europ e, as well as those countr ies 
in the rest of the world that were. influenced by European law and 
legal systems in the late nineteenth and early twentieth centuries, 
have tended to stick with their forms of civil and criminal proce
dure in favorofwholes ale adoption of Amer ican models, Basic civil 
and criminal law doctr ine has also been pretty n;mch unaffected by 
American solutions . 

On the other hand, it is. also true that in many important areas 
c?J present-day law giving and law practice, American influence 
is profound and ongoing. This is true both in private and public 
national law and in public internatio nal law, although in opposite 
directions. 
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B. AMERICAN PRIVATE LAW IN THE MODERN WORLD 

Although there has been no widespread adopt ion in Europe or 
elsewhere of American state contract and tort law by foreign legal 
systems, nonetheless most present-day lawyers who practice inter
natio.nal transactional law and engage in international litigation 
would be relatively helpless without a real knowledge of American 
substantive and pr;cedural legal institutions. This is not because of 
any concerted governmental activity on either side of the Atlantic 
or Pacific. Rather, the current worldwide influence of American 
law apd legal institu tions is the result of (1) private negotiations 
in which American law is chosen to govern major transactions; 
(2) the role of international financial institutions, funded in part 
by the United States that condition financing participation on 
American-style legal arrangements; and (J) a more diffuse but not · 
less effective transmission via educational and cultural means. 

Probab ly the most significant expansion of the role of 
American private law has been to govern major financial trans
actions involving foreign entities. The almost universal rule that 
parties to transactions can pick the law to govern their relationship, 
has permitte d American banks, investment banks, major corpo
rations, and other financially significant actors on the world eco
nomic stage to require that American law apply to transactions 
in which they participate. Thi s has partly been out of necessity -
from the Amer ican side. Man y Ame ricans have been and continue 
to be unfamiliar with any foreign languages. American lawyers, by 
and large, h;ve little familiarity with the civil-law-base d systems 
that govern most of the world. It is no wonder that they insist 
on application of the American law with which they are familiar 
when their client's economic power enables them to do so. 

This kind of economically based law export does not neces
sarily reflect the relative objective merits · of the American model 
compared with other legal regimens that could have come into 
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consideration. Many European lawyers have expressed bemuse
ment at the awkward constructs needed to create bind,·n . . g con-
tractual obhgat10ns because of the Anglo-A merican requirement 
of consideration . Frequently, the extremely detailed form of 
American contracts and financing instruments have seemed odd to 
Europeans, who can document transactions with simpler inst.ru
ments because of a more robust doctrine of good faith and com
mercial reasonableness. 

American private law began to become relevant in Lond on, 
Frankf urt, and Pari s because of increasing internationalizati on of 
major American enterprises. For the reasons suggested previously, 
American firms doing business abroad, merging with foreign ef}ti
ties, and forming.foreign subsidiaries tended to prefer to be subject 
to American law wherever possible. America n law firms formed 
branches abroad to provide these clients with American law sup
port and to help manage their relat ionsh ips with the foreign legal 
environme nts in which they were doing business. It is significant 
that, up to very recent times, · many of these American branch 
offices abroad tended to provide most of their legal services to 
American clients and, to a large degree, on questions of Am erican 
law. 

Th is export of American private law to protect Ameri can eco
nomic actors has been intertwined by a form oflaw export that is 
connected with the kinds of econom ic and financial transactions 
themselves. The economic expansion oft he post-World War II era 
has seen the development of many kinds of capital and financing 
transactions that were.unknown beforehand. Such major elements 
of the modern commercial economy as equipment leasing and 
financial derivativeB were first brought to commercial significance 
in the United States based on the structures and institutions of 
American law. American lawyers and law firms developed a high 
level of expertise in these new kinds of commercial transacti ons 
and instruments. Th ese kinds of transactions came to the world 
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economy not through the writings and teaching of academics 
but rather through their practical use by American lawyers m 
international transactions. As these kinds of transactions became 
commonplace in the international arena, it is not surpr'.sing that 
American law and legal forms would continue to be applied wher
ever they could and that there would be a degree ~f foreign adop" 
tion of Amerkan legal structures to govern foreign counterparts 

of these new elements of the commercial financing world. 
Another example in this general area is the American law of 

bankrupt cy reorganization. The concept of corporate reorganiza
tion had been a part of American bankruptcy law smce before 
World War II, but was brought to a new level of sophistication 
and utility in the Bankruptcy Reform Act of 1976. This may have 

been an example of an idea whose time had co~~- In oth~r p~rts 
of the world, it was becoming evident that trad1t10nal hqu1dat10n 
and apportionment bankruptcy regimes could result in ~nneces
sary losses when corporate enterprises experience~ financial ~1'.fi
culties. The American solution was at hand. It 1s not surpnsmg 
that other governments found it a useful model and pattern ed their 

own reorganization legislation, to some extent , on it. 
Another vehicle for the dissemination of American legal doc

trine and institutions has been the activity of certain internation al 
financing organizations, particularly the International Mon etary 
Fund (IMF ) and the W orld Bank. The major role of the Umt ed 
States since World W ar II in the financing and operation of both 
of these organizations has resulted in a degree of law expor~ by 
virtue of the requirement s laid down by them as precond1t10m 
for loans or grants. For instance, following the fall of the Berhn 
Wall and the opening of the economies of Eastern Europe_ m 
the early r99os, the World Bank provided loa~s to many foreign 
governments to update elements of th eir public economtes, from 
transportation equipment to computers. H owever, those loans 
were only granted if the grante e nation had in place government 
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procurement laws and other legal insti tutions that would give 
reasonable assurance that the grant monies would not be frit
tered away or diverted in corrupt transactions. The laws and legal 
institutio ns propdsed to the grantee governments were typically 
American in form and drafted by American jurists . Often, they 
were translated and adopted rather uncritically to facilitate the 
desired grant or loan. 

A similar form oflaw export has been connected with the activ
ities of the World Trade Organization (WTO ). Membership in 
the WTO requires a domestic legal system that prote cts many 
forms of property, including intellectual property. Although the 
law of intellectual property is old and developed in many nations, 
the United States has been very ready to insist that the local law of 
members of the global trading club must protect intellectual prop
erty to an extent similar to such protection in th e Unit ed States. 

The dismantlement of the Soviet Union resulted in a need in 
Eastern Europe and Central Asia for modernization and improve
ment of law and . legal institutions to facilitate democratization 
and th e functioning of market economies. It is not surprising 
that many of the Eastern European and Central Asian nations 
turned .,to American models to regulate their new private-ent erprise 
economies. The U.S. State Departm ent, in cooperation with the 
American Bar Association, has been active in providing consult
ing assistance and training for lawyers and judges to governments 
interested in American-style legal and governmental instituti ons. 
Thi s effort has.met with some success in such areas as stock mar
ket, bank, and utilities regulation. H owever, more idiosyncratic 
American institution s such as civil jury trial have not met with 
widespread acceptance. Instead, most of these lands rejuvenated 
and modernized their pre-Soviet civil law systems, many of which 
were based on the German model. 

Tak en together, this expansion of American law that is linked 
with Am erica's strong position in the world economy cannot fail 
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to affect the legal regimens of every developed and undeveloped 
economy that does business with American interests. This is the 

primary reason why large law firms in every country of t~e wodd 
need jurists who are familiar with American law to advise their 

major domestic clients. 

C. AMERICAN LITIGATION ABROAD 

Another area in which American law has made itself felt abroad, 
sometimes to an inordinat e extent, is the field of civil litigation. A 
certain expansiveness in American concepts ofinternational juri s
diction has brought peculiar features of American tort law to the 
doorsteps of the rest of the world, where it is not always ~ery 
welcome. Again, the bulk of thi s development has occurred smce 
World War II, more specifically in the last thirty years of the 

twentieth century. 
American law of international jurisdiction has been historically 

info~med ·by its law of interstat e jurisdiction. The United •~tates 
is a union qf independent states, each exercising its own CIVll and 
criminal jurisdiction. From the nation 's beginnings, it .has been 
vital th;t the rules of interstate jurisdiction not unduly burden 
interstate commerce or fracture the unity of the American econ
omy. Such concepts of general jurisdiction, minimum contacts, 
tag jurisdiction, and the effects doctrine grew out of_ th: need to 
foster interstate economic activity. Such generosity m mterstate 
jurisdiction was not particularly problematical c~nsidering the ~d
ative similarity of the American states and contmually improvmg 

means of communication among them. 
America may have been a bit naive in applying such generous 

jurisdictional concepts to international civil jurisdiction as well. 
Legal doctrine, social priorities, economic conditions, and cultural 
values differ to a much greater degree among nations than among 
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American states. Respect for national sovereignty and differences 
in language are also important. America's generosity in recognition 
of foreign judgm.ents is little compensation for a civil jurisdiction 
that is seen by many foreigners as onerously expansive. 

Part of the expansiveness of Am erican civil jurisdicti on is 
undoubtedly fueled by the economic condition s that gave rise to 
the spread of American transactional law abroad. The multifari
ous activities of American economic element s in all the world may 
have made it seem easier to expand the reach of American courts 
as well. 

The unwelcome expansiveness of American civil jurisdiction is 
complemented by American choice oflaw doctrine that sometimes 
causes American legal norms to be applied to circumstances and 
transactions that seem much more closely related to the legal and 
social priorities of another modern juri sdiction . Should the ques
tion of what duty is owed to a passenger on a ski lift in Austria 
turn on whether the passenger .was an American or a German? 

Finally, the expansive American civil juri sdiction sometimes 
brings to foreign actors legal liabilities and responsibilities to which 
they ~ave not consented. In the commercial tran sactions realm at 
least, it can be said that American lai,y is generally applied with 
the consent of the foreign party. In the field of tort law,,however, 
American procedural and sometimes substantive law can be foisted 
on a foreign ent erprise that has certainly not bargained for it. That 
makes it all the more onerous in the experience. 

Two areas may serve as examples. American substantive as well 
as procedural law have been applied to products liability claims filed 
against foreign enterpri ses for injuries sustained by b~th American 
and foreign consumers. In the human-ri ghts area, American courts 
recently were the theat ers of several major efforts to secure com
pensation for various groups of victims of the Nazi regime and 
World War II , most of whom lived in Europe. Similar suits have 
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been filed by victims of apartheid and of totalit arian regimes in the 

Philippines and other parts of the world. 
These latter suits may seem somewhat ironic in view ofhum an

right s issues over American treatment of persons in detention at 
Guantanamo Bay and in Iraq. However, American courts are open 
to th ese persons as well, some suits are pending, and when called 
on to do so, Ameri can courts have provided relief. 

Parties abroad who become embroiled in American civil litiga
tion are also offended by American discovery procedures, which 
often result in incredible costs and somet imes invade the realm of 
information considered confidential by foreign enterpri ses. For
eign responses to the expansiveness of Am erican civil justice_ have 
not been effective to ease the friction. To be sure, Amencan Judg
ments for punitive damages will not be enforced in Germany. 
However, that does not help the German firm that has opera
tion s and assets in the United States from which judgmen ts can be 
satisfied there . Blocking statutes designed to prote ct European 
company secrets from the prying eyes of American discovery 
have similarly failed to prevent U.S. district judges from requ_ir
ing European parties to American litigation to cooperate with 

American discovery procedures. 
The most disappointing recent developmen t in this area has 

been the failure of the delegates to the Hague Convention on 
Jurisdiction and Recognition and Enfor cement of Judgments to 
come to agreement on principles and limits of international juris
diction that are symmetrical on both sides of the Atlanti c. Perhaps 
what we have learned in this dialogue will enable us to reach more 
common ground in the next round, whenever that may occur. An 
encouraging development is the adoption by UNIDROIT and 
the ALI of Principles of Transnati onal Civil Procedure, an effort by 
European and American academics and practitioners to identify 
principles for conduct of civil litigation that would be acceptable 

on both sides of the Atlantic. 
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D. AMERICAN PUBLIC LAW AND THE MODERN 

DEMOCRATIC WORLD 

A word should be said about the influence of American public 
law and legal institu tions in the modern world. Many aspects of 
American democracy and its public legal order have been admired 
abroad since the times of de Tocqueville. Some of them, such as 
the written constitution and the notion of judicial elaboration of 
that co~stitu tion, . have served as models for similar developments 
"".orldw1de. Some of this emulation was voluntary as formerly colo
mal or even Soviet countries evolved into self-governing democ
racies. In some cases, the Am erican constitutional model was pro
moted to former enemies emerging from post-war occupations. 

It should be stressed again that American constitutionalism and 
much of American public law does not lend itself to easy adop
tion. America's peculiar form of federalism, largely a product of 
its ow1nolonial history, is not susceptible to easy transplantation. 
With the possible exception of Switzerland, the United States is 
the most thoroughly federalized nation in the modern world in 
the sense that power is more deeply and fundamentally divided 
among state and federal governments than anywhere else. The 
result is tremendous complexity and overlap between jurisdic
tions and .;,.esponsibilities of states and the federal government. 
Instituti ons and responsibilities of public law are fragmented and 
divided both horizontally and vertically. Because so many areas of 
public law are within the overlapping compet ~ncies of state and 
federal governments, in many important areas of public concern 
there is no unitary system with a clear set of policies and social 
prioriti es. 

Tak e, for example, criminal law. The fifty states plus the federal 
government all have separate and complete systems of criminal 
justice. The same conduct can be punished under the law of one 
or more states and und er federal law. Ther e is some variation in 
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criminal procedure (subject to constitut ional minima) and consid
erable variation in criminal and penal policy among the states and 
the federal government. Some states have not had capital pun
ishment for more than a century; others are killing hundreds of 
convicted persons each year. There is no wonder that this hotch
potch does not commend itself to easy study and emulation by 
other nations. 

To be sure, there are some underlying themes of public law that 
have found widespread resonance abroad. The concept of judicial 
review of th e constitutional ityofl egislative action is now embodied 
in the legal orders of several leading nations of the world, albeit in 
different institutional forms. 

Th e institution of jury trial was developed in England but, in 
the last century, America became its leading proponent. Since jury 
trial was first praised by de Tocqueville in the 1830s, it continues to 
awaken interest abroad, at least in criminal cases. The nineteenth 
and twentieth centuries saw a number of experiments with jury 
trial in France, Japan, and other countries. Currently, Russia and 
Korea are experimenting with forms of jury trial as reforms to 
their criminal justice system. On the other hand, efforts of the 
American trial bar to export jury trial in civil cases have met with 
a cool reception. 

Finally, in those areas where American public law has developed 
to manage and govern a modern economy, there has been a degree 
of influence basea on the actual merits of the solutions reached. 
Examples include the influence of American federal legislation 
for regulation of financial markets and bankruptcy. As indicated 
previously, sometimes this influence has been intensified by the 
requirements of international financing or regulatory bodies such 
as the World Bank or the WTO, which have required American
style regulatory regimes as conditions to financings or membership. 

One interesting example of U.S . influence on public law 
in Europe started with the adoption by the U.S. milita1y 
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government in Germany of anti-trust regulations · 
G · in 1947- Th e erman Parliament replaced these by a comprehens· · 
1 . . ive ant1-trust 
aw m 1958, whrch was based in part on the American anti-tru l . 

• J · d st eg-
1s at10n an reflected American anti-trust theory. The US · _,, 

• . u111u
ence can be traced to the fact that some of the top jurists in the 
German Federal Cartel Office received some of their legal training 
m the United States. Currently, elements of American anti-trust 
law ~re once again under consideration as the European Union 
a~d r_ts Member States consider whether private anti-trust reme
dies like those available in the United States should be expanded in 
Europe. 

E. AMERICA AND THE WORLD LANGUAGE OF LAW 

The influence of Am erican law and legal institutions throughout 
the world had been immeasurably furthered by the general accep
tance of English as a world language. In recent years, English has 
also become the world language of law. 

The intimat e relationship between law and language is well 
known. All legal precepts are embedded in language traditions · 
that give them meaning. Legal principles and terms are difficult 
to translate to persons not familiar with the language in which 
they were created. Th at is why comparative law scholars must be 
equipped with skills in multiple languages to properly understand 
and analyze the legal systems or norms that they are comparing. 

The nearly urnv~rsal knowledge and use of the English lan
guage makes_ Am erican law and legal cultl)re immediately acces
sible t~ practically anyone in the world who has a good secondary 
educat10n. Not only academics and legal scholars but also ordi
nary lawyers, business people, and journalists can learn about 
American law in the language in which it is created. The huge 
sec~ndary_ literature about American law is similarly accessible. 
So rs the immense American popular culture involving the law, 
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discussed in greater detail herein. For instance, when the Amer
ican book, A Civi l Action, was assigned for reading by a class on 
American civil justice at the University of Freiburg in 2001, the 
great majority of the class chose to read it in En glish rather than 
the easily available German translation. 

The accessibility of American law and legal thinking to persons 
who use English as their second language is enhanced by the nature 
of American law as a law of practical outcomes rather than abstract 
principle. By and large, American common and statute law ~ocuses 
more on desired policy outcomes in specific real-world cucum
stances than on abstract, logically coherent principles. Dialogue 
concerning these policy issues and outcomes does not require. a 
knowledge of the many nuances of English language and rhetonc 
that might be required for discourse on abstract ph1losoph1cal 
legal principles, where the exact meanings of words and terms 
would be more important. It s lack of theoretical structure makes 
American law more accessible to persons not imbued with the 
English language from birth. 

This universality of English as a world secoµd language means 
that jurists throughout the world can talk not only with Ameri~ans 
and other native speakers but also with each other about Amencan 
law and legal culture. The commonality of English language 
enables American law to become a common element of discus
. sion among world jurists in a way that no other law can be. 

F. AMERICAN LEGAL CULTURE ON THE WORLD SCENE 

The influence of American law abroad is closely related to the 
spread of American popular and general culture thr~ughout t~e 
world. Spurred by such interrelated factors as Amenca s economic 
success in the last half of the twentieth century, the presence of 
substantial numb ers of Americans in Europe during the Cold War, 
and the universality of the English language, American culture has 
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had a profound effect - for good and for ill - on the general culture 
of th e twentieth- and twenty-first-century world. 

American media culture in particular has projected images of 
American life, including American law, in every land. Boys and 
girls, young men and women learn early from movies and tele
vision about American notions of the law and lawyers. At the 
turn of the twenty-first century, as many members of law classes 
in Freiburg, Germany, were aware of the American TV lawyer 

programs Allie McBea! and LA Law as were members of similar 
classes in Cambrid ge, Massachusetts. Young Europeans and East 
Asians are exposed to jury trial, (American) constitutional rights, 
and cross-examination at about the same time in their cultural 
development as are young Americans. The relative prominence of 
legal drama in American popular culture means that foreign con
sumers of thi s material are all the more likely to get a lot ofit early. 

One byproduct of this "soft-law" export is that foreigners may 
be coming to form their own images of lawyers and what they 
do_part!y i.n the.American image. One would think that foreign
trarned JUnsts might faee such Am erican practices as witness exam
in_ation and cross-examination by lawyers, or argument to a jury, 
with some reluctance and difficulty. Wh atever may have been the 
case in the past, in recent years, the experience in American skills 
training programs such as the Harv ard Trial Advocacy Work shop 
makes clear that foreign jurists now have no difficulty whatsoever 
in adapting to the cultural role of the American lawyer. In the early 
years of the twenty-first century, foreign LLM students from East 
Asia as well as Europe have shown themselves to be indistinguish
able from Americans in their ability to function in the hurly-burly 
American trial process. 

This phenomenon of popular culture is complemented by the 
immense interest of foreign jurists in exposure to American legal 
education. Each year, American law schools provide post-graduate 
education to more than a thousand outstandi ng jurists from 
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foreign lands in American as well as global law and legal doctrine. 
They come not only because of the attraction of the American 
economy and the lure of the fruits of free enterprise, they come 
also because Americ an law schools offer instruction in English, 
a language that many peoples of the world understand and use, 
and because American law schools provide programs specifically 

designed for foreign jurists. 
These young juri sts return to their native lands with an appreci

ation of the positive aspects of American ],aw and, hopefully, leave 
most of the negative features behind . Many become leaders in 
the bench, bar, and governmental administrations of their native 
countries. It is ,not surprising that their exposure to American 
law and legal thinki ng should inform their futur e careers in these 

capacities at least to some extent. . 
Sometimes the glitz of American popular culture or the mmd

opening experiences of foreign LLM students will generate enthu 
siasm for particular features of institutions of American law and a 
desire to transplant those institution s abroad. This kind of enthu 
siasm resonates with the enthusiasm of most Americans for their 
own legal system so that there are, from time to time, efforts to 
introduce such individual features as American jury trial, contin
gency fees, and class action s in oth er parts of the world. Th e 
discipline of comparative law teaches, however, that piecemeal 
adopt ion of individual legal institutions without particular regard 
for the function of the system as a whole is not likely to be suc
cessful and may disturb fundamental systemic balances or cultural 

values. 
For instance, the entrepr eneurial lawyer, who works on contin

gent fees, is an important guarantor of access to the American sys
tem of civil justice. Introduction of such a figure into ·the German 
legal culture, however, might seriously undermine the instit~tio~al 
role of the lawyer as a professional organ of the system of Justice 
and upset the systemic equilibrium founded on this concept. 
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For another example, one can look to recent developments in 
Korea. There, the recent upsurge in democratic government has 
engendered an interest in American- style jury trial as a means of 
introducing democratic values and legitimacy to the activities of 
the judicial branch of government. Past experience has shown that 
the jury is not easy to transplant. Any effort to do so requires 
reexamination and adaptati on of a number of judicial and societal 
institutions. Jury trial procedures are based on a certain relationship 
of lawyer and judge . Adoption of such procedures may require 
reexamination of such fund amental issues as lawyer training and 
compensation and the status and work of judges in the justice 
system. 

G. AMERICA AND WORLD PUBLIC LAW 

America's outward orientation with respect to its own institution s 
a_n~ rules of private law is not matched by a corresponding recep
tlVlty toward 111terna,t10nal law and supranational legal regimens 
governing all nations of the globe, including the Unit ed States. 
Many of America's friends around the globe are disappointed and 
concerned about the reluctance of the United States to recognize 
the applicability of international legal norms and to parti cipate in 
various organs of world governance. The so-called hegemony of 
American law is perceived as all the more onerous because the 
United States steadfastly refuses to subject itself to internat ional 
norms that virtually all other modern regimes have embraced. This 
tendency seems to have reached an extreme during the first years 
of the twenty-first century. 

At the outset, it should-be observed that America has histori
cally been somewhat reluctant to embrace international treaties and 
alliances. In his departure speech, George W ashington admon
ished the young nation to eschew foreign alliances. Throughout 
the nineteenth century, the Atlantic and Pacific Oceans seemed to 
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obviate the need for the kinds of treaty alliances that maintained 
the balance of power in Europe at the time . America came into 
World War I very late and refused to participate in the League of 
Nat ions, despite President Wilson's key role in helping to found 
that organization. Americans' reluctance to entrust national inter
ests to supranational institution s has deep roots. 

World War II brought the United States out of its tradi
tional isolation. By the end of that global conflict, it was clear 
that oceans were no barriers to modern weapons and that world 
security depended on strong and reliable multinational organiza
tions such as the North Atlantic Tre aty Or ganization (NATO) 
and the United Nations (UN). The Cold War, which arrayed 
two vast alliances against each other in a political and military 
standoff, confirmed the importance of international institutions 
to Am erican interests. The United States entered into bilateral 
and multilateral treaties and organizations at a level of engage
ment that would have scarcely seemed imaginable a generation 
before. 

Am erican eagagement with international law and legal institu
tions began to diminish after the disastrous experience in Vietnam. 
Although that was scarcely an exercise in international coopera
tion, the Vietnam debacle caused many Americans to look inward 
and concentrate on American culture and institutions, to try to 
recapture the good old American way, to reassure them selves that 
America was still the very best place in the world to be. Profes
sor Detlev Vagts commented regretfully on this trend in 1988 at 
an international law conference in Thessaloniki, Greece, in the 
following terms: 

It has been since the disastrous venture in Vietnam and particularly 
during the presidency of Ronald Reagan that observers have begun 
to see signs of a new United States deviation from the general 
uuderstanding of international law. 

The United States and the Global L I C . 
ega ommunity 

Profe~sor Vagts cited increased American dissatisfaction with UN 
agencies as well as the American withdrawal from th . . d. . 
f h I · e JUns ic1:1on 

o t e nternat10nal Court of Just ice with respect to th N" 
e icaragua 

controversy and noted that American international law h 1 
d - sc oar s 

see_me at the time to be more concerned with defending the 
actions of th~ A~~rican government than addressing norms of 
urnversal apphcab1hty.' 

!he fall of the Wall and the removal of the Soviet Union as a 
senous contender for military world dominati on left the United 
States for the time being as the single strongest military power. 
The phenomenon of American exceptionalism has come into fu!l 
bloom. United States political leadership currently seems reluctant 
to exercise A:'1~rica's current measure of economic and military 
P

0
_wer only w1thm the framework of international institution s and 

alliances focused on global security, such as the UN. Instead, _there 
has been an unseemly flexing of American military muscles and 
an unfortunate attitud e of "America first" that has undermined 
the U.S. image i~ the world and has failed to support and pro
mote global secunty through international cooperation. The ideas 
that eve_ry country except the United States should be subject to 
mternational war-crimes jurisdiction, or that the rest of the world 
can agree to_ restrict emissions but that the world's largest energy 
consumer will not, are as distasteful to many Americ ans as they 
are to people in the rest of the world. 

H_istory is fu? of examples of how relatively overweening eco
nomic and military power has brought a tendency to dominate 
rat~er than_ support, a tendency to believe in the importance of 
one s own mterests rather than the common interest, a certain 
arrogance of power. Many Americans had hoped that America's 

1 

Dctlev. Vagts, Nationalism and International Lawyers; Centrifi,gal and Centripetal 
1:0

rces m the International Legat System {Thessaloniki Instin1te of Public Interna
tional Law, 1992). 
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history, its fundamentally democratic form of government, its va'.
ues of freedom and equality would have made us immune to this 
historical human failing. Many still hope that the lessons ofhistory, 
international dialogue, and greater understanding of the inter
dependence of all citizens of the modern world will bring t~e 
American people quickly to a realization of the folly o~ ~ny _belief 
that Am erica can carry on this way for long and to a m1t1gat10n of 
the consequences of what has happened so far. . 

Sad to say, it cannot be denied that America's recent act10ns 
have tended to undermine the influence of American institutions 
of public law in the world at large. American con~titutionalism 
has been a beacon for the development of constttunonal democ
racy throughout the world. Its delayed and insufficien_t res?o~se 
to the excesses of Guantanamo Bay and Iraq certainly d1mmish its 
light. The continued use of the death penalty in the United States 
undermines America's voice in human rights. Results of the 2000 

presidential election make American electoral democracy some
what suspect. 

Present conditions pose an interesting dichotomy. Over the sec-. 
ond half of the twentieth century, American influence on private 
law and legal culture and, to a lesser extent, nati~nal public_law 
has been profound and is ongoing. At the same time, Amencan 
engagemen t in international law and legal institutions is now seen 

· · bl > as rather negative and in disrepute. Is the current s1tuat10n tena e. 
Or is th e world in a time of transition that will lead to a new role 
of the United States in the world legal order? 

H. AMERICA AND THE LEGAL WORLD OF THE FUTURE 

What will be the ongoing influence of the Unit ed States on private, 
public, and international law in the world of the fu~u~e? Although 
the outlook seems very uncertain, some pred1ct10ns can be 
hazarded . 

[ 294 l 

The United States and the Global Legal C . 
, . ommun,ty 

To the extent that influence on private law is based . 
on economic power, such as cases in which investment banks ,·ns· t h h 

. ista tt e 
law of New York apply to intern ational financings th · fl 

. . , e 1n uence 
of Amencan law will continue to depend on relative ec · 

onom1c 
power. To the extent that American investment banks continue 
as preeminent in the fields of corporate acquisitions, mergers, and 
major corporate financing on a worldwide basis, Ameri can law will 
continue to be exported in such transactions. 

On the other hand , if and when economic players associated 
with some other legal culture obtain the economic power to specify 
the law that will apply, the law chosen by these players will gain 
in influence. Thi s evolution wilJ, of course, be affected by intrin sic 
merit of the respective rules and regimes. Some non-American 
investors or deal makers may be accustomed to and comfortable 
with American law based on the recent history. In the long run, 
choice ofla w will follow economic power. 

It is difficult to imagine that the United States will maintain the 
degree of influence exercised over the last fifty years as a source of 
national public law. There are many functioning democracies in 
the world. There are many ways fundamental human rights can 
be recognized and safeguarded. America can no longer claim to 
be the foremost guardian of freedom and equality. Americ an legal 
instituti ons are and will continue to be one among many choices 
for public-law solutions and institutions. 

Americ an law's influence will continue to be prom oted by 
the use of English as an internation al language. Easy access to 
law in its original language facilitates comparison and adoption 
immeasurably. Th at factor cannot be denied and, should not be 
underestimated. 

American civil litigation will come reluctantly in line with the 
rest of the world. Th e American system of civil dispute resolution 
lies well outside the world mainstream in terms of complexity and 
expense. Too much of Am erica's national resources are expended 
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on making this highly privatized system work. American public 
civil justi ce will have to move more in the direction of the sys
tems of civil justice in the civil law world in order to survive as a 
viable institution on the international stage as the world gets ever 
smaller and the world economy becomes more integrated. Th e 
developments in Eng land, which reformed its civil justice system 
substanti ally in the direction of continental Europe at the end of 

the last century, may show us the way. 
That is not to say that there will not be influences both ways. 

As we watch th e actual use of jury trial diminish in the United 
States, Korea, and Russia, consider how forms of this institution 
can be introduc ed into their legal systems. Europeans skeptical 
about American-style entrepren eurial class actions are considering 
various forms of collective litigation to make civil justice remedies 

more accessible and efficient. 
Scholars from Europe and the United States are develop

ing prin ciples of transnational civil procedure that embody both 
European and American elements. As we approach a unified world 
economy, differences among the civil justice systems that serve that 
economy will tend to diminish . This tendency has been discernahle 
for some time now and will certainly continue. Disappointments 
such as the recent Hague impasse should be regarded as temporary 
setbacks rathe r than any indication of a divergent future . 

Finally, it seems clear that American exceptionalism vis-a-vis 
international public law is a phenomenon of finite durati on. The 
United States will not continue indefinitely as the world's pre
dominant economic and military power. Hi story has shown that 
no count 1y has ever been able to maintain such a position for a long 
time. Maintaining a role of world economic and military leader
ship is exhausting . Inevitably, some other power or combination of 
powers will rise to challenge the hegemony. When it is clear that 
America 's unilateral power will not protect American interests and 
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guarantee its security, it seems highly likely that Am erican leaders 
and the voters who elect them will see the value of international 
institution s and relationships that do. 

Th e past ihallenges of World War II and the Cold W ar 
caused the United States to abandon go-it- alone policies in favor 
of membership in intern ational alliances and organizations to 
recover apd maintain world peace. It is already becoming clear that 
America's current adventure in unilateral foreign policy through 
war 1s much more expensive and difficult than ever imagined by 
our leaders. Current Ameri can overtures to Europe reflect more 
than a desire to have Europeans and Americans smile at each other 
again. It is also clear that challenges posed by the rise of China 
as an economic and potential military power, by the activities of 
regimes_su~h as North Korea and Iran, and indeed by the entire 
1mbw glto m the Middle East, can only be solved by concerted 
act1V1ty of the world's leading nation s. No single nation , no matt er 
how powerful at a particular time, can serve as policeman for the 
world. 

It is to be hoped that the decline of America's comparative eco
nomic and political power will occur in such a manner as to pre
serve international order and spare current and future generation s 
of ~m erican citizens the consequences of violent or precipitate 
readjustment. However, it seems inevitable that it will come and 
that as world relationsh ips change, the value of international law 
in_ternational legal organizations, and an intern ational legal orde; 
will become more apparent to even isolationis't America . 

Throu ghou t recorded history, various countries and civiliza
tions have enjoyed times of preeminence when their economic 
legal, and cultural instituti ons exercised great influence in th~ 
rem~inder o_f th e then world and were sometimes seen as hege
momc. Ancient Rome, seventeenth-century Spain, eighteenth
century France, and nineteenth-century England spread culture, 
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political thought, and law far beyond their tradition al national 
borders . These influences have persisted and enriched the world 
long after the political and economic power that originally pro
jected them had receded and dissipated. Perhaps the "influence of 
American law and legal institution s on the global legal orcder will 
be seen in this light by the world to come. 




