
THIRD PART: CONSTITUTIONAL FUNCTIONS OF LIBERAL 
INTERNATIONAL ECONOMIC RULES 

"Perhaps the most difficult question to determine is how much to decide by rule and 

how much to leave to discretion". "It is an advantage, and not a disadvantage, of the 

scheme that it invites the member States to abandon that licence to promote indisci

pline, disorder and bad-neighbourliness which, to the general disadvantage, they have 

been free to exercise hitherto". 

J.M. Keynes1 

"Here is an attempt to use what we have learnt from modern experience and modern 

analysis, not to defeat, but to implement the wisdom of Adam Smith ... They (the inter

national agreements) aim, above all, at the restoration of multilateral trade ... The bias 

of the policies before you is against barter and every kind of discriminatory practice. 

The separate economic blocs and all the friction and loss of friendship they must bring 

with them are expedients to which one may be driven in a hostile world, where trade has 

ceased over wide areas to be co-operative and peaceful and where are forgotten the 

healthy rules of mutual advantage and equal treatment. But it is surely crazy to prefer 

that". 

J.M. Keynes2 

1 J.M. Keynes, "Proposals for an International Currency or Clearing Union" of 1942, in: J.K. 
Horsefield (ed.), The International Monetary Fund 1945-1%5, IMF 1%9, Vol. III, pp. 6,36. 

2 J.M. Keynes, in his advocacy in the House of Lords for the acceptance of the post-war US 
loan, conditions of which were participation in the Bretton-Woods Agreements and in the 
negotiations for an International Trade Organization, in: J.M. Keynes, The Collected Wri
tings of J.M. Keynes (edited by D. Moggridge), Vol. XXIV, 1979, p. 623 f. 
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VII. CONSTITUTIONAL FUNCTIONS OF LIBERAL INTERNATIONAL 
TRADE AND MONETARY RULES 

1. Notion and Functions of "Constitutional Rules• 

A) The Reason of Rules 

The international division of labour among today more than 170 states consists 
of millions of constantly changing relations between producers, investors, re
searchers, importers, exporters, consumers and government officials. The parti
cular facts and concrete events which the individual economic agents encounter 
in their daily pursuits ( e.g. a new discovery) and which affect the course of the 
international division of labour, cannot be known to any individual or govern
ment in their entirety. This irremediable ignorance of everyone of most of the 
particular facts which determine the actions of all the other participants in the 
international division of labour, can be reduced only by reliance on the informa
tion supplied by rules of conduct and market prices which enable individuals to 
form reasonably correct expectations and induce the international division of 
labour to constantly adapt itself to the continuous change. 

According to F.A. Hayek, most of the rules of conduct governing individual ac
tions, and most of the institutions which arose out of this regularity, are adapta
tions to this fragmentation and individual limitation of our knowledge. Yet, "it is 
the utilization of much more knowledge than anyone can possess, and therefore 
the fact that each moves within a coherent structure most of whose determi
nants are unknown to him, that constitutes the distinctive feature of all advan
ced civilizations".3 According to Hayek's theory of "spontaneous order", many 
rules of conduct have developed through a process of "learning from experience" 
and have prevailed because the regularity of certain actions made a group of 
men successful. Llke the spontaneous evolution of human languages or animal 
societies into complex orders that were not deliberately created, many rules and 
institutions of private commercial law (such as recognition and transferability of 
property rights, "pacta sunt servanda") historically evolved and survived because 
they brought benefits to those groups of people who adopted them. Internatio
nal commerce during more than two thousand years has given rise to systems of 

3 FA. v.Hayek, Law, Legislation and Liberty, Vol.I, 1982 (1973), p. 14. 
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private commercial law regulating private commercial transactions with much 
more complex structures than public international trade law regulating the con
duct of governmental trade policies. 

The need to distinguish spontaneously grown, self-generating "orders" from de
liberately constructed "organizations" has been emphasized already (above 
chapter ill.1). Wherever people regularly interact - be it in the polity, in the 
economy, in road traffic or in social games - rules and procedures of general ap
plication are necessary for coordinating the autonomous activities. Spontaneous 
orders emerge from rule-oriented free actions and are based upon rules protec
ting and coordinating the autonomous exercise of individual liberties ( or "so
vereignties") without prescribing specific results or purposes. Organizations are 
deliberately created to serve a particular purpose and are based upon rules for 
the performance of assigned tasks so as to achieve the predetermined objecti
ves. Spontaneous orders based upon individual liberty enable the use of more 
individual knowledge of local events, individual experimentation (based upon 
"trial and error") and spontaneous, individual adjustment and are therefore ca
pable of much greater complexity than any planned organization, because they 
draw upon more facts than any central authority can know and continuously 
adapt to a large number of events unknown in their totality to anyone.4 

Just as languages may be spoken without conscious knowledge of their grammar 
rules, the "regularity" of national and international economic orders may be due 
to rules explicitly known or unknown to those behaving in accordance with the 
rules. A particular feature of legally binding rules of conduct is that their con
tent can be, and often has been, laid down or modified by law-making agencies 
and their applicability and meaning in a concrete situation can be determined 
through ordered procedures and law-applying agencies.5 

B) Need for and Functions of Constitutional Rules 

Freedom and "sovereignty" may be used in a variety of ways not only for the 
good but also for the bad. Just as life in a society without rules would tend to be 
"poor, nasty, brutish and short", as Thomas Hobbes pointed out in his 

4 That complexity needs freedom is one of v.Hayek's main arguments in favour of a rule
guided liberal order based upon individual liberty, see Volume I of v.Hayek's "Law, Legis
lation and Liberty'' ( above note 3). 

5 See also: EJ. Mestmiicker, Regelbildung und Rechtsschutz in Marktwirtschaftlichen Ord
nungen, 1985, p.6. 
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"Leviathan" (1651), people and societies all over the world have found it neces
sary to establish or recognize government organizations in order to protect the 
equal rights of people and prevent citizens from breaking the rules. The "consti
tutional rules", by constituting and limiting government powers so that the hol
ders of government powers remain limited and governed by long-term rules of a 
higher rank, provide a sort of "meta-rules": They contain the "constitutional 
choice" of the fundamental "rules of the game", determine the long-term institu
tions of a political system and provide the legal standards against which the 
"postconstitutional choices~• and current processes within the constitutional rules 
are to be judged.6 The distinctive contribution of American constitutional law 
was to assert the supremacy of individual rights over governmental powers and, 
as spelled out in the Declaration of Independence, "that to secure these rights, 
governments are instituted among men, deriving their just powers from the con-

sent of the governed". 

The need for constitutional rules thus derives from the insight that the short
term identifiable self-interests of both private individuals and government offi
cials often come into conflict and that the current social processes do not lead to 
optimal results unless they are constrained by long-term rules and, if necessary, 
their collective enforcement. The prospective, general and permanent nature of 
constitutional rules acts as an incentive for individuals to concentrate on their 
long-term common interests (the "public interest") rather than on the short-term 
distributional implications of the rules which, in case of general long-term rules, 
are more uncertain and more difficult to identify. General constitutional rules 
induce people to accept generally acceptable criteria of equal treatment, due 
process and fairness. They make it possible to transform the Hobbesian "social 

6 On the distinction between "constitutional choice" and "postconstitutional choice" see J.M. 
Buchanan, The Limits of Liberty, 1975, pp. 35 ff. The word "constitution" is often used ~ a 
factual sense to describe the actual situation of an object, an individual or a commuruty 
( e.g. the physical constitution of a person). But "constitution" is also ~sed as ~ n~rmat~ve 
term for instance in economic theory in order to denote a set of certam "constitutive prm
ciple~• and "regulative principles" for the proper functio~ng of national and ,:nter°:ati~n~ 
market economies (see above chapter 111.4). In legal termmology, the concept constitution 
usually refers to the basic long-term legal rules on which a community is based and by 
which it is bound. This basic law may be codified in whole or in part in a written "formal 
constitution". But also in the absence of a written constitution, the basic provisions of a 
community's legal order are often referred to as a "material constitution". The writt~n 
"formal constitution" may coincide with the "material constitution" of the legal commuruty 
concerned. But the formal constitutional document may also include less-important or 
transitional provisions, or it may authorize the legislative body to r".gulate ~port~t "con
stitutional questions" through the adoption of long-term rules which rem~ outside the 
formal constitution but are legally binding upon all members of the commuruty. 
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dilemma" of mutually conflicting short-term interests into a mutually beneficial 
"social order" without requiring persons to understand the structure of the over
all order and without requiring a higher morality in individual behaviour. The 
main functions of constitutional rules on the level of private conduct and of pri
vate relations among individuals are threefold (see above chapter 11.1): to de
fine and delimit equal individual rights and responsibilities in a way promoting 
the full use of individual abilities; to coordinate the autonomous individual acti
vities through general rules enabling decentralized coordination mechanisms 
(e.g. market competition, contract law); and to promote legal continuity, rule
oriented "justice as fairness" (J. Rawls) and, thereby, long-term investments and 
voluntary adjustment to continuous change. 

The historical experience of trade mercantilism has shown that, contrary to 
Thomas Hobbes' assumption that all persons would willingly submit to unlimi
ted government powers in exchange for the personal security ensured by the go
vernmental Leviathan, constitutional safeguards are needed not only in order to 
prevent the abuse of private power and to reconcile mutually conflicting short
term private self-interests, but also as a restraint on the abuse of government 
powers. There is a need for constitutional rules establishing government powers 
in order to protect and, if necessary, enforce individual rights and to provide 
certain "public goods" which cannot be produced in private markets. But there is 
also an additional need for constitutional rules limiting the scope and potential 
abuse of government powers, protecting individual rights against government in
terferences, defining the "public interest" in a legally binding manner, and con
straining government discretion in order to counteract the many "asymmetries" 
in the representation of private interests in political decision-making processes. 
Without effective constitutional constraints on the government discretion to tax 
and regulate private economic activities, special interest groups might find it 
more profitable to seek artificial "rents" through governmental economic regula
tions rather than through private economic competition, thereby compelling 
their competitors to invest likewise in pressure group activities. The discrimina
tory taxation and regulation of private economic activities, frequently introdu
ced by periodically elected politicians in exchange for political support from 
special interest groups, redistributes income by means of distorting market pri
ces and competition, and thereby reduces national economic welfare. In such a 
situation, constitutional rules can enable both governments and private indivi
duals to shift scarce resources from "protective" into economically productive 
uses. Since government decisions by periodically elected politicians ( e.g. on pu
blic spending and borrowing) often reflect shorter time horizons than compa-
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rable private decisions, constitutional constraints on the governmental trucing, 
spending, borrowing and regulatory powers are an essential means of ind~cing 
governments to pursue policies that are recognized to be in the long-term mter
est of the community.7 

The historical evolution of the old law merchant up to the middle ages (see 
above chapter II.3) confirms that long-term "constitutional rules" (e.g. on ~e 
protection of private contracts and property rights) can be agreed upon also m 
an "unorganized" international society based essentially on private law. The 
primary "constitutional fu~ction" of these private international commercial rules 
are to protect individual rights from private intrusions and to coordinate the au
tonomous individual economic activities so as to make possible mutual gains 
from international trade. The adoption of national "bills of rights" and written 
constitutions confirms the contractarian assumption that individuals may be led 
by their own self-interests to agree on constitutional rules establishing govern
ment powers for the performance of specified "protective functions" ( e.g. law en
forcement and maintenance of peace) as well as certain "productive state func
tions" ( e.g. for the provision of "public goods"). But from the liberal perspective 
of inalienable human rights as the ultimate source of value and of valuation, the 
delegated powers are always limited in nature, as explicitly stated in the Ninth 
Amendment of the US Constitution. The ultimate function of all government 
activities must consist in protecting and promoting the individual rights and in
dividual welfare of their citizens. At least from a liberal contractarian per
spective which seeks to derive and legitimize the constitutional rules of political 
order from the voluntary agreement of the members of the polity, individuals 
must be presumed to establish governments for the purpose of protecting and 
promoting their individual rights. 

C) Means of Constitutional Constraint 

From the liberal perspective where individuals are the ultimate source of value, 
the valuation of "private goods" and the determination of "public goods" ( e.g. 
governmental income redistribution) are subjective and cannot be determined 
as an objective external standard independent of individual preferences. Eco
nomic markets and democratic politics are institutional processes enabling per-

7 For a discussion of the "high tax trap", the "inflation trap" and the "public_ debt _trap" see: ~
Brennan/J.M. Buchanan, The Reason of Rules, 1985, chapter 8. For a discussion of the si
milar "trade protection trap" see above chapter V.3. 
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sons to express their own values on the alternatives with which they are confron
ted. Thus, in a liberal democracy, the "national interest" ( e.g. in the field of 
trade policy) cannot be democratically determined without individual freedoms, 
transparent policymaking and economic and political competition as means of 
discovering individual preferences. The recognition in the constitutional laws of 
democratic societies of inalienable human rights as the highest value implies, 
moreover, that the enumeration in written constitutions of specific individual 
rights cannot be regarded as exhaustive and that the sphere of individual free
doms includes all actions not explicitly restricted by a law.8 Thus, there is no 
constitutionally recognized reason to assume that the individual freedom of 
trade is limited to the choice of domestic trading partners and does not also pro
tect transnational trade transactions with foreign trading partners. The constitu
tional principle of individual "freedom within constraints" has been explicitly re
cognized in the national constitutions of several states. The Ninth Amendment 
of the US Constitution makes it explicit that "the enumeration of certain rights 
in this Constitution shall not be construed to deny or disparage others retained 
by the people". Or Article 2 of the German Grundgesetz states: "Everyone shall 
have the right to the free development of his personality in so far as he does not 
violate the rights of others or offend against the constitutional order or the mo
ral code ... These rights may be interfered with only on the basis of a law". And 
Article 1 of the German Grundgesetz states: "(1) The dignity of man shall be in
violable. To respect and protect it shall be the duty of all state authority. (2) The 
German people therefore acknowledge inviolable and inalienable human rights 
as the basis of every community, of peace and of justice in the world. (3) The 
following basic rights shall bind the legislature, the executive and the judiciary 
as directly enforceable law". 

A major conclusion of chapter VI was, however, that neither the US Constitu
tion nor the EEC Treaty effectively limit and constrain the broad discretionary 
trade policy powers. Congressional majorities as well as the EC executives feel 
largely free to use their respective trade policy powers for restricting individual 
rights and redistributing income among domestic groups as they like. Chapters 
V.3 and Vl.3 further referred to the insight of modern public choice theory that 
individual liberties, democratic electoral competition and majority rule are not 
sufficient guarantees to constrain governments to implement "the public inter
est" and to prevent abuses of the practically unlimited legislative and regulatory 

8 See FA. v.Hayek, The Constitution of Liberty, 1960, p. 216; Z. Giacomett~ Die Freiheits
rechtskataloge als Kodifikation der Freiheit, 1955. 
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powers in the trade policy area. Hence, the need for additional constitutional 
safeguards. 

Most liberal constitutional theories since the 18th century treat the economic 
and the political system symmetrically as markets in which the outcome is de
termined by the interaction among individuals pursuing their own and often mu
tually conflicting self-interests. The same model of the utility-maximizing "homo 
economicus", applied by the classical economists for their analysis of economic 
behaviour, is used also for the behaviour of political agents, not because all per
sons behave in a selfish manner at all times and in all circumstances, but rather 
because the model reflects inherent tendencies in human behaviour and has 
proven useful for purposes of "constitutional construction".9 In order to tum 
conflict into cooperation and to transform the pursuit of private self-interests 
into socially beneficial behaviour, there is a need to limit and control the exer
cise of discretionary government powers through additional constitutional con
straints such as: 

9 

rules limiting the domain and admissible instruments of government 
measures ( e.g. limitation of policy powers through the constitutional re
quirements of "due process" and "proportionality" of policy instru
ments); 

quantitative and procedural limitations of the government powers to 
create money, to tax, to borrow, to spend and to redistribute private in
come ( e.g. a "balanced budget requirement" in order to reduce the bias 

See J. St. Mill, Considerations on Representative Government, in: Essays on Politics and 
Society, Collected Works, Vol. 19 (1977), p. 505: "The very principle of constitutional go
vernment requires it to be assumed that political power will be abused to promote the par
ticular purposes of the holder; not because it always is so, but because such is the natural 
tendency of things, to guard against which is the especial use of free institutions". This as
sumption of utility-maximizing selfish behaviour is fully compatible with v.Hayek's (note 8, 
p. 78) following remark: 'There is much confusion of the ideal that a person ought to be 
allowed to pursue his own aims with the belief that, if left free, he will or ought to pursue 
solely his selfish aims. The freedom to pursue one's own aims is, however, as important for 
the most altruistic person, in whose scale of values the needs of other people occupy a very 
high place, as for any egoist. It is part of the ordinary nature of men ( and perhaps still more 
of women) and one of the main conditions of their happiness that they make the welfare of 
other people their chief aim. To do so is part of the normal choice open to us and often the 
decision generally expected of us. By common opinion our chief concern in this respect 
should, of course, be the welfare of our family. But we also show our appreciation and ap
proval of others by making them our friends and their aims ours. To choose our assotjates 
and generally those whose needs we make our concern is an essential part of freedom and 
of the moral conceptions of a free society." 
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in governmental decision-making towards public debts and budget defi
cits); 

rules and "accounting procedures" promoting transparent policy-making 
and competition in the "political market" ( e.g. procedural requirements 
to calculate and publish the costs of alternative policy measures); 

institutional safeguards and separation of government powers so as to 
reduce the influence of special interests ( e.g. transfer of the government 
power to create money to an independent central bank); 

procedural safeguards strengthening individual rights vis-a-vis both the 
coercive functions as well as the service functions and redistributive 
P?wers_ ?f government ( e.g. individual access to courts and judicial re
VIewab1hty of all trade restrictions); 

rules specifying the general constitutional requirements of rule of law 
certainty of law, equal treatment, legally limited administrative discre~ 
tion, fair application of the law (e.g. proportionality and non-retroacti
vity ?f go~ernment interferences into individual rights), protection of 
acqmred nghts ( e.g. "no expropriation without just compensation"), and 
of procedural safeguards (e.g. habeas corpus). 

D) How to Provide International "Public Goods" without International 
Governments? The Need for Internationally Agreed Restraints on 
National Policy Instruments with Harmful Effects Abroad 

Economics distinguishes between privately produced goods and "public goods" 
that are not produced privately either because consumers cannot be excluded 
from their use (e.g. in case of a public road) or because their production invol
ves the government monopoly of power. Adam Smith's definition of the three 
duties of a government 10 limited the list of national public goods to be provided 
b~ governments to national defense, law and order, and a limited number of pu
bhc works and public institutions which it would not pay individuals to produce 
for themselves. The modern welfare states have considerably extended the list 
to include, inter alia, stabilization and a "conservative welfare function" (see 
above chapte_r V.3.B.c.). But how can international public goods - such as peace, 
an open tradmg system, freedom of communications, monetary stability and le-

10 See above chapter V, note 82. 
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gal certainty - which are produced domestically by governments, be produced on 
the international level without a world government or, at least, without a hege
monic world power interested in supplying international public goods (such as 
Great Britain during the time of "pax britannica" and the USA following World 

War II)? 

States are increasingly aware that, in the modern integrated world economy, 
many national policy objectives and "public goods" can no longer be achieved 
without voluntary international cooperation and active participation in interna
tional organizations as legal and institutional frameworks for the multilateral 
pursuit of national interests in an interdependent world. Just as voluntary mar
ket exchanges of private goods work as a positive-sum game in which the gain 
for one participant does not imply a loss for another, reciprocal international 
exchanges of national public goods ( e.g. liberalization of national trade barriers, 
convertibility of the national currency, national treatment of foreign goods and 
investments) can create international public goods across national frontiers, 
which a single government could not achieve unilaterally. International guaran
tees of transnational freedoms and international prohibitions of national go
vernment actions with adverse external effects enable a spontaneous, mutually 
beneficial division of labour among the citizens of different states and can ope
rate as a substitute for "international legislation" by a world government. The 
contractarian, voluntarily agreed nature of multilateral rules makes it likely that 
the international rules will be of a general nature allowing individual govern
ments to pursue their separate courses and diverse preferences within the rules. 
Hence, international "public goods" (such as international legal certainty and 
open markets) can be produced also without "international governments" 
through internationally agreed restraints on national policy instruments with 

harmful effects on other countries. 

E) International and Domestic Constitutional Functions of Liberal 

International Trade Rules 

In public international law, the term "constitution" is either used in a formal 
sense in order to denote multilateral treaties establishing international organi
zations with legislative and administrative powers of their own. Or it is used in 
order to denote the substantive, long-term basic rules ("material constitution") 
of international organizations or of general public international law ( e.g. the ba-
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sic rules for the creation, change and enforcement of international law, for the 
legal subjects of international law and international legal responsibility).11 

Thus, the GATI is sometimes referred to as the "constitution" of the multilate
ral trading system because the GATI is the only worldwide agreement with ge
neral rules of unlimited duration for the liberalization of national trade barriers, 
the coordination of national trade laws and policies, and the peaceful settlement 
of international trade disputes. Various GA TI rules make it explicitly clear that 
the basic GATI objective of nondiscriminatory, market-conforming trade com
petition cannot be achieved unless the basic GA TI prohibitions of trade 
discrimination ( e.g. GA TI Articles I, II, XII) and of non-tariff trade barriers 
(e.g. GATI Article XI:1) are observed by all GATI contracting parties. GATI 
Article XXIII, for instance, grants each individual GATI contracting party the 
right to initiate a multilateral GATI dispute settlement proceeding and to insist 
on the withdrawal of any GAIT-inconsistent discrimination or non-tariff trade 
barriers by any other GATI contracting party regardless of whether the trade 
discrimination or non-tariff trade barrier has actually caused trade damage to 
the complaining country.12 The GATI rules serve "constitutional functions" on 
the international level among states by prohibiting harmful trade policy instru
ments, by limiting (pursuant to Article 41 of the Vienna Convention on the Law 
of Treaties) the national freedom of contracting parties to conclude "inter-se
agreements" modifying certain multilateral GATI rules as between themselves 
alone, and by protecting the consistency of the multilateral GATI legal system 
through collective dispute settlement and enforcement rules.13 The conception 
of the basic GATI rules as a "constitution" assists in analysing the inconsisten
cies between GA TI law and GA TI practices not only on a case-by-case basis 
but also as a possible expression of a broader "constitutional failure". 

In international state practice and in the literature on public international law, 
the advantages of liberal international trade rules are often seen only in the 
rights which the rules grant to governments vis-a-vis other governments ( e.g. 
GATI rights to non-discriminatory access to foreign markets). Also in GATI 
law are the synallagmatic GATI obligations described as "concessions" (Article 

11 See e.g. A. Verdross, Die Verfassung der Volkerrechtsgemeinschaft, 1926; see also above 
note 6. 

12 See E.U. Petersmann, Strengthening GATT Procedures for Settling Trade Disputes, in: 
The World Economy 1988, pp. 55 ff., 64. 

13 See E.U. Petersmann, Grey Area Trade Policy and the Rule of Law, in: Journal of World 
Trade Law, 1988, pp. 23 ff, 30-35. 
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11), and exemptions from these GATT obligations are denoted as "preferential 
treatment" (e.g. for less-developed countries). Economic analysis shows, how
ever (see above chapters IX.3 and V.l), that the national economic gains from 
international trade come primarily from the liberalisation of a country's own 
trade barriers and from its own observance of the GA TT obligations for the use 
of transparent, non-discriminatory and proportionate trade policy instruments. 
A major conclusion of this chapter is that observance of the voluntarily accepted 
GA TT obligations generates also important legal advantages within countries 
for their own citizens because the GATT legal principles of transparent policy
making, open markets, non-discrimination, proportionality, due process and rule 
of law are more precise with regard to foreign trade law than the corresponding 
general requirements of liberal national constitutions. Since international legal 
commitments for the use of transparent, non-discriminatory and proportionate 
trade policy instruments meet the duties of constitutional democracies to pro
tect the equal rights of their own citizens in the ever more important foreign 
trade sectors of the modern "open economies", they serve also important 
"domestic constitutional functions" and offer a means for "constitutionalizing" 
the broad discretionary trade policy powers of governments. 

This insight, that liberal international trade rules are an expression of, and give 
precision to, the liberal constitutional obligations of governments towards their 
own citizens, has implications for the interpretation of international and 
domestic foreign trade law. It runs counter to the traditional "non-individuali
stic", "power-oriented" perception of trade policy as a Machiavellian arena 
where observance of international law is within the discretion of the "sovereign 
government" and freedom from international legal restraints might be conside
red to increase the power of the state in the "national interest". If the legal value 
of international legal guarantees of freedom of trade as well as of other GA TT 
rules derives not only from the rights and duties vis-a-vis foreign governments 
but also from their constitutional functions for the protection of the individual 
rights of domestic citizens, liberal international trade rules acquire their "consti
tutional value" not only from the consent of government representatives but also 
by virtue of the national constitutional laws of democratic societies. Liberal in
ternational trade rules protect and extend individual freedom of trade across 
national frontiers and, consequently, should be viewed not only as "external ob
ligations" which governments might freely abrogate. Just as, in constitutionally 
limited democracies, individual freedom of trade is not "granted" to the citizens 
by governments, liberal international trade rules protecting individual freedom 
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of trade in transnational trade transactions should be viewed as an expression of 
liberal states' obligations towards their own citizens. 

2. Constitutional Functions of Liberal International Trade Rules: Basic 
Principles of GAIT Law 

The preceding analysis has shown that the mutual gains from international trade 
cannot be fully exploited without general rules and without voluntarily underta
ken legal restraints on the use of mutually harmful, welfare-reducing trade po
licy instruments. These can serve a "constitutional function" for the protection of 
the public good of an international division of labour under the rule of law 
among different national economic and legal systems, for non-discriminatory 
access to foreign markets and the avoidance of "market failures" ( e.g. domestic 
cartelization) as well as "government failures" (e.g. arbitrary protectionism). The 
international trade and monetary rules are designed not only to prevent and re
solve conflicts among trading nations. They can also serve as a mast against 
which governments can tie their hands so as to escape the siren-like pressure 
groups within their countries.14 

The General Agreement and the more than 200 additional side-agreements 
concluded in the context of GATT have created an extremely complex legal sy
stem.15 US Congressmen have groaned that "anyone who reads GATT is likely 
to have his sanity impaired".16 And the presumably small number of people who 
have_ ~ver succe~ded in reading the full text of the General Agreement - many 
provisions of which have been drafted "with Anglo-Saxon discursiveness"17 (e.g. 
the 23 paragraphs of Article XVIII extending over 8 narrow-typed pages plus 2 
pages Annex) - may have shared the conclusion of one expert that "only the 

14 

15 

16 

17 

F. Roessler, The Scope, Limits and Functions of the GAIT Legal System, in: The World 
Econ_omy 1985, PP· 287 ff, 298. On the use of pre-commitments as a technique of social re
gul_atton_ see more generally: J. Elster, Ulysses and the Sirens. Studies in Rationality and Ir
rat10nality, 1979. 

See 1;'.· U: Petersmann, GA TT • Analytical Index - Notes on the Drafting, Interpretation and 
~pplicat10n of the General Agreement on Tariffs and Trade, GA TT 1985 (loose-leaf edi
tion), 850 pages; GA TT, Status of Legal Instruments, GA TT 1989. 

S~nator Milliken, at the 1951 hearings on GAIT in the US Senate, Senate rmance Com
mittee p. 92, quoted from: J.H. Jackson, World Trade and the Law of GAIT, 1969, p. VII. 

P. Pescatore, Introduction, in: Hilf/Jacobs/Petersmann (eds), The European Community 
and GAIT, 1986, p. XV. 
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